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Mr.  RosTENKOWSKi,  from  the  Committee  on  Ways  and  Means, 
submitted  the  following 


REPORT 

[To  accompany  H.R.  3837] 

The  Committee  on  Ways  and  Means,  to  whom  was  referred  the 
bill  (H.R.  3837)  to  make  certain  changes  to  improve  the  administra- 
tion of  the  medicare  program,  to  reform  customs  overtime  pay 
practices,  to  prevent  the  payment  of  Federal  benefits  to  deceased 
individuals,  and  to  require  reports  on  employers  with  underfunded 
pension  plans,  having  considered  the  same,  report  favorably  there- 
on with  an  amendment  and  recommend  that  the  bill  as  amended 
do  pass. 
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I.  Introduction 

PURPOSE 

H.R.  3837,  the  Federal  Program  Improvement  Act  of  1992,  would 
provide  reforms  to  improve  the  administration  of  the  Medicare  pro- 
gram, to  reform  Customs  overtime  pay  practices,  to  prevent  the 
payment  of  Federal  benefits  to  deceased  individuals,  and  to  require 
reports  on  underfunded  pension  plans.  The  bill  is  a  result  of  the 
Committee's  major  oversight  initiative,  announced  by  Chairman 
Rostenkowski  on  March  27,  1991,  to  determine  whether  programs 
within  the  jurisdiction  of  the  Committee  on  Ways  and  Means  are 
meeting  intended  policy  objectives  and  are  being  administered  effi- 
ciently and  effectively.  The  work  of  the  Subcommittee  on  Over- 
sight, during  the  first  session  of  the  101st  Congress,  serves  as  a 
basis  for  this  legislation.  The  scope  of  the  Subcommittee's  investi- 
gations and  hearings,  and  its  findings  and  recommendations,  are 
described  in  a  series  of  five  Subcommittee  reports  to  the  Commit- 
tee. 

Provisions  in  the  bill  dealing  with  the  Medicare  Program  (Title  I) 
will  reduce  fraud,  wsiste,  and  abuse  in  the  areas  of  durable  medical 
equipment  and  reduce  the  level  of  erroneous  Medicare  payments 
under  the  Medicare  Secondary  Payer  law.  Provisions  in  the  bill 
dealing  with  Customs  inspector  overtime  pay  (Title  II)  will  prevent 
mismanagement  of  such  benefits  and  provide  a  more  reasonable 
structure  of  compensation.  Provisions  in  the  bill  dealing  with  death 
information  obtained  from  the  States  (Title  III)  will  reduce  fraud 
and  waste  resulting  from  the  Federal  Government's  erroneous  pro- 
vision of  benefits  to  people  who  are  no  longer  eligible  because  they 
have  died.  Finally,  provisions  of  the  bill  dealing  with  the  Pension 
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Benefit  Guaranty  Corporation  (Title  IV)  will  provide  the  Congress 
with  information  on  underfunded  pension  plans. 

The  bill  will  save  the  Federal  Government  millions  in  direct 
spending.  In  addition,  the  Federal  Government  could  save  addition- 
al funds  as  a  result  of  improved  administrative  action  and  agency 
activities  taken  to  implement  this  legislation. 

SHORT  SUMMARY 

Title  L  Provisions  relating  to  the  Medicare  Program 
Subtitle  A.  Durable  medical  equipment 

The  bill  would  prohibit  durable  medical  equipment  (DME)  suppli- 
ers from  engaging  in  telemarketing  to  beneficiaries,  i.e.,  from 
making  unsolicited  telephone  contacts  with  Medicare  beneficiaries 
regarding  the  furnishing  of  covered  items  of  DME,  urological  and 
ostomy  bags  and  supplies,  and  prosthetics.  Medicare  would  not  pay 
for  any  items  provided  subsequent  to  a  prohibited  telephone  con- 
tact, and  a  DME  supplier  that  engages  in  a  pattern  of  prohibited 
telephone  contacts  would  be  excluded  from  the  Medicare  Program. 
Further,  the  bill,  as  amended,  would  require  the  Secretary  of 
Health  and  Human  Services  (the  Secretary),  to  establish  standards 
for  the  certification  of  suppliers  of  DME  and  the  issuance  of  suppli- 
er numbers  for  such  suppliers.  The  Secretary  would  issue  a  single 
supplier  number  to  DME  suppliers,  and  the  application  for  a  Medi- 
care supplier  number  would  require  the  supplier  to  disclose  infor- 
mation about  its  ownership  and  business  practices.  The  Secretary 
also  would  study  whether  additional  certification  and  quality 
standards  should  be  established  for  DME  suppliers. 

The  bill  would  provide  that,  as  of  July  1,  1993,  suppliers  are  re- 
quired to  submit  Medicare  claims  for  DME,  prosthetic  devices, 
orthotics  and  prosthetics,  and  ostomy  bags  and  supplies  to  the  car- 
rier for  the  geographic  area  where  the  supplies  or  services  are  ac- 
tually provided  to  the  patient.  The  Secretary  would  be  required  to 
develop  one  or  more  standardized  certificates  of  medical  necessity 
for  DME,  orthotic  and  prosthetic  devices,  and  services.  The  Secre- 
tary also  would  be  required,  by  July  1,  1993,  to  develop  and  estab- 
lish uniform  national  coverage  and  utilization  review  criteria  for 
selected  items  of  DME,  prosthetic  devices,  orthotics  and  prosthetics, 
and  surgical  dressings,  and  would  be  required  annually  to  review 
coverage  policies  to  determine  if  additional  national  coverage  or 
utilization  review  criteria  are  appropriate. 

The  bill  would  provide  that  the  Secretary's  authority  to  adjust 
fee  schedule  payment  amounts  that  are  not  "inherently  reasona- 
ble" would  be  clarified  to  indicate  that  the  authority  applies  to 
DME  fee  schedules  and  that  adjustments  would  be  based  on  prices 
and  costs  applicable  at  the  time  an  item  is  furnished.  With  respect 
to  certain  items,  the  Secretary  would  be  required  to  determine 
whether  payment  amounts  are  inherently  reasonable. 

The  bill  would  provide  that  claims  for  items  of  DME  that  are  po- 
tentially overused  w^ould  be  subject  to  special  carrier  scrutiny.  For 
customized  equipment  and  for  equipment  designated  by  the  Secre- 
tary as  requiring  a  prior  written  physician's  order,  suppliers  could 
request  prior  approval  of  the  item  from  the  carrier. 
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The  bill  would  prohibit  physicians  from  referring  patients  for 
DME  to  entities  with  which  the  physicians  have  a  financial  rela- 
tionship, in  the  same  manner  (and  with  the  same  exemptions)  as 
they  are  prohibited  under  present  law  from  referring  patients  for 
clinical  laboratory  services  to  entities  with  which  they  have  a  fi- 
nancial relationship. 

The  bill  would  require  three  studies:  (a)  a  report  by  the  Secretary 
of  items  of  DME  requiring  improved  definitions  of  items  of  DME; 
Co)  a  report  by  the  Health  Care  Financing  Administration  (HCFA) 
analyzing  cost  data  to  isolate  the  proportion  of  supplier  costs  relat- 
ed to  the  * 'service"  and  "product"  components  of  providing  DME, 
prosthetic  devices,  ostomy  bags  and  supplies,  surgical  dressings, 
and  orthotics  and  prosthetics;  and  (c)  a  report  by  the  Secretary  de- 
scribing prosthetic  devices,  and  orthotics  and  prosthetics  that  do 
not  require  individual  fitting  and  adjustment,  with  recommenda- 
tions for  an  appropriate  pa5niient  methodology  for  such  items. 

Subtitle  B.  Medicare  secondary  payer  identification  and  en- 
forcement 

The  bill  would  require  HCFA  to  mail  questionnaires  to  individ- 
uals before  they  become  entitled  to  Part  A  Medicare  benefits  or 
enroll  in  Part  B  of  Medicare.  The  purpose  of  these  questionnaires 
would  be  to  determine  whether  the  individual  is  covered  under  a 
health  benefit  plan  that  is  primary  to  Medicare.  Providers  and  sup- 
pliers under  Part  B  of  Medicare  would  be  required  to  complete  in- 
formation on  the  Medicare  claim  form  concerning  potential  cover- 
age under  other  health  benefit  plans.  Providers  and  suppliers  that 
knowingly,  willfully  and  repeatedly  fail  to  complete  the  claim  form, 
or  provide  inaccurate  information,  would  be  subject  to  a  civil  mone- 
tary penalty  of  up  to  $2,000.  Fiscal  intermediaries  and  carriers 
would  be  required  to  submit  annual  reports  to  the  Secretary  de- 
scribing the  steps  taken  to  recover  mistaken  pajonents  for  items  or 
services  for  which  payment  could  be  made  by  a  primary  plan.  The 
Secretary  would  be  permitted  to  charge  interest,  in  addition  to  the 
amount  of  payment  owed,  if  payment  from  a  primary  plan  is  not 
received  within  60  days  after  notice  is  given.  The  Comptroller  Gen- 
eral would  be  required  to  conduct  a  study  to  evaluate  the  effective- 
ness of  the  aforementioned  Medicare  secondary-payer  provisions 
and  the  feasibility  and  desirability  of  using  incentives,  and  of  per- 
mitting entities  other  than  health  insurance  companies  to  serve  as 
fiscal  intermediaries  and  carriers,  to  enhance  recoveries  of  mistak- 
en Medicare  pa5nnents  when  other  plans  are  primary. 

Title  11.  Customs  officer  pay  reform 

The  bill  would  compensate  Customs  inspectors  for  actual  over- 
time worked  in  excess  of  a  40-hour  week  or  8-hour  day  at  a  rate  of 
two  times  basic  pay. 

The  bill  would  compensate  Customs  inspectors  who  work  beyond 
their  normal  duty,  where  the  work  begins  more  than  one  hour 
after  their  duty  ends  or  before  their  next  duty  begins,  for  actual 
time  worked,  with  a  minimum  of  two  hours.  In  addition,  Customs 
inspectors  would  be  paid  an  additional  three  hours,  at  the  basic 
pay  rate,  as  compensation  for  travel  time  for  a  second  commute. 
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The  bill  would  provide  premium  pay  for  work  performed  by  Cus- 
toms inspectors  at  night  or  on  Sundays  and  holidays  as  part  of 
their  regular  40-hour  work  week.  Customs  inspectors  would  be  pro- 
vided additional  compensation  (15  percent  of  basic  pay)  where  a 
majority  of  the  work  is  performed  at  night  between  3:00  p.m.  and 
midnight,  and  additional  compensation  (20  percent  of  basic  pay) 
where  a  majority  of  the  work  is  performed  at  night  between  11:00 
p.m.  and  8:00  a.m.  Customs  inspectors  would  also  be  provided  addi- 
tional compensation  at  a  rate  of  time-and-one-half  basic  pay  for 
work  performed  on  Sunday  and  two  times  basic  pay  for  work  per- 
formed on  holidays,  where  the  Sunday  or  holiday  work  is  per- 
formed during  their  regular  work  week. 

The  bill  would  authorize  the  Secretary  of  the  Treasury  to  pay  up 
to  five  percent  of  basic  pay  to  any  Customs  inspector  who  possesses 
and  makes  substantial  use  of  one  or  more  foreign  languages  in  the 
performance  of  official  duties. 

The  bill  would  include  overtime  pay  when  calculating  retirement 
annuities  for  Customs  inspectors,  up  to  an  amount  equal  to  50  per- 
cent of  the  annual  overtime  pay  limitation. 

The  bill  would  provide  Customs  canine  enforcement  officers  over- 
time compensation  in  the  same  manner  as  Customs  inspectors. 

The  bill  would  subject  premium  pay  for  work  performed  at  night, 
on  Sundays  and  on  holidays,  and  compensation  received  for  any 
second  commute  to  the  annual  overtime  pay  limitation. 

The  bill  would  authorize  the  Secretary  of  the  Treasury  to  use  the 
Customs  User  Fee  Account,  in  addition  to  the  purposes  authorized 
under  present  law,  for  Customs  inspector  premium  pay  and  agency 
retirement-fund  contributions  for  Customs  inspector  overtime  pay. 
The  Customs  User  Fee  Account  would  be  subject  to  the  Office  of 
Management  and  Budget  apportionment. 

The  bill  would  authorize  the  Secretary  of  the  Treasury  to  pro- 
mulgate regulations  to  insure  that  callback  assignments  are  com- 
mensurate with  the  overtime  compensation  authorized  for  such 
work  and  to  prevent  the  disproportionate  assignment  of  overtime 
work  to  Customs  inspectors  who  are  near  retirement.  The  Secre- 
tary of  the  Treasury  would  also  be  required,  at  the  end  of  each 
fiscal  year,  to  report  to  the  Committee  on  overtime  expenditures, 
de  minimus  callback  assignments,  and  any  proposals  for  improve- 
ments to  the  user  fee  laws  used  to  finance  inspectional  services. 
The  Comptroller  General  would  be  required,  within  one  year  after 
date  of  enactment,  to  review  user  fees  used  to  finance  inspectional 
services,  and  identify  additional  cost  savings. 

The  bill  is  designed  to  correct  abuses  in  the  area  of  Customs  in- 
spector overtime  pay  while  off-setting  decreases  in  inspector  com- 
pensation  caused  by  those  reforms  with  increases  in  compensation 
in  other  areas.  Overall,  the  bill  would  decrease  Customs  inspector 
compensation  for  overtime,  increase  their  compensation  for  work- 
ing night  shifts,  add  compensation  for  foreign  language  skills,  and 
increase  their  retirement  benefits. 

Title  III.  Availability  and  use  of  death  information  under  the  old- 
age,  survivors,  and  Disability  Insurance  Program 

The  bill  would  encourage  the  States  to  enter  into  contracts  to 
provide  death  information  to  the  Social  Security  Administration 
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(SSA),  and  to  allow  SSA  to  redisclose  the  information  to  other  Fed- 
eral, State,  and  local  agencies.  Failure  to  enter  into  such  a  contract 
would  result  in  the  State  not  having  the  authority  to  use  Social  Se- 
curity numbers  in  State  motor  vehicle  registration  and  driver's  li- 
cense programs.  Provisions  in  this  title  would  become  effective  one 
year  aJFter  date  of  enactment.  In  addition,  the  Secretary  of  Health 
and  Human  Services  would  be  required,  by  December  31,  1992,  to 
conduct  a  study  of  possible  improvements  in  the  current  methods 
of  gathering  and  reporting  death  information  by  Federal,  State, 
and  local  governments,  and  to  report  these  findings  to  the  tax-writ- 
ing committees. 

Title  IV.  PBGC  report  on  employers  with  underfunded  plans 

The  bill  would  require  the  Pension  Benefit  Guaranty  Corporation 
(PBGC)  to  provide  an  annual  report  to  the  Congress  listing  the 
sponsors  of  pension  plans  with  unfunded  liabilities  aggregating  $25 
million  or  more.  The  report  also  would  list  the  name  of  each  spon- 
sor of  a  pension  plan  with  an  unfunded  liability  in  excess  of  $5  mil- 
lion when  a  minimum  funding  waiver  in  excess  of  $1  million  has 
been  granted.  This  report  would  be  based  upon  publicly  disclosable 
information. 

BACKGROUND  AND  NEED  FOR  LEGISLATION 

On  February  14,  1992,  the  Committee  on  Ways  and  Means  re- 
ported to  the  House  the  results  of  its  oversight  activities  during  the 
first  session  of  the  102nd  Congress  (H.  Report  102-431).  Included  in 
the  report  were  recommendations  made  to  the  full  Committee  by 
its  Subcommittee  on  Oversight.  The  Subcommittee  on  Oversight 
had  issued  five  reports  to  Committee  Chairman  Rostenkowski 
during  1991.  These  reports  (WMCP:  102-11,  WMCP:  102-14, 
WMCP:  102-17,  WMCP:  102-24,  and  WMCP:  102-25)  were  issued  at 
the  conclusion  of  the  Subcommittee's  investigation  and  hearing  in 
each  subject  area,  and  were  agreed  to  by  the  Subcommittee  on  a 
bipartisan  basis.  Each  report  describes  the  reasons  for  the  Subcom- 
mittee's review,  the  scope  of  the  Subcommittee's  investigation  and 
hearing,  and  the  Subcommittee's  finding  and  recommendations  to 
the  Committee. 

Abusive  marketing  practices  by  durable  medical  equipment  suppli- 
ers 

The  Subcommittee  initially  became  interested  in  durable  medical 
equipment  (DME)  at  its  hearing  on  Medicare  fraud  during  the 
101st  Congress.  At  a  field  hearing  held  in  Fort  Lauderdale,  Florida, 
on  July  30,  1990,  the  Subcommittee  heard  testimony  about  prob- 
lems in  the  area  of  DME  that  the  Regional  Inspector  General,  De- 
partment of  Health  and  Human  Services  (HHS),  had  encountered 
over  the  past  five  years,  including  hig:h-pressure  sales  techniques  to 
induce  Medicare  beneficiaries  to  obtain  durable  medical  equipment 
that  they  did  not  really  need.  At  a  subsequent  Subcommittee  hear- 
ing in  Washington,  D.C.,  on  September  25,  1990,  the  Inspector  Gen- 
eral of  HHS  reiterated  his  office's  concern  about  abusive  DME 
sales  practices.  Issues  involving  DME  were  also  raised  by  the  Direc- 
tor, Office  of  Management  and  Budget,  and  the  Deputy  Inspector 
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General,  HHS,  at  the  hearings  held  on  May  8  and  9,  1991,  by  the 
Committee  on  Ways  and  Means  on  the  effectiveness  and  efficiency 
of  programs  within  the  Committee's  jurisdiction. 

On  June  21,  1991,  the  Subcommittee  conducted  a  hearing  in 
West  Chester,  Pennsylvania,  regarding  problems  with  the  DME 
benefit.  The  Subcommittee  received  testimony  from  a  variety  of 
witnesses,  including  Medicare  beneficiaries,  a  physician,  a  DME 
salesman,  the  U.S.  Attorney,  representatives  of  a  DME  industry  as- 
sociation, the  Medicare  carrier,  and  the  HHS  Regional  Office  of  the 
Inspector  General.  Foremost  among  the  issues  discussed  was  the 
problem  of  fraud  by  DME  telemarketing  firms.  The  Subcommittee 
found  problems  with  some  DME  companies  were  using  high-pres- 
sure, telemarketing  sales  techniques  to  induce  Medicare  benefici- 
aries to  purchase  equipment  that  the  beneficiaries  neither  wanted 
nor  needed.  These  companies  often  made  misrepresentations  re- 
garding Medicare,  frequently  telling  beneficiaries  that  they  would 
not  have  to  pay  an5d:hing  for  the  equipment  they  ordered.  (In  fact, 
beneficiaries  are  responsible  for  20  percent  of  the  cost  of  equip- 
ment, and  it  is  contrary  to  HHS  rules  and  regulations  for  compa- 
nies routinely  to  waive  this  copayment.)  In  short,  what  these  tele- 
marketers were  really  "pitching''  was  Medicare,  not  equipment.  By 
telling  beneficiaries  that  they  were  "entitled"  to  DME  under  Medi- 
care, they  were  creating  a  demand  for  equipment  that  would  not 
otherwise  exist.  In  addition,  the  Subcommittee  examined  excessive 
prices  paid  by  Medicare  for  certain  items  of  DME,  the  poor  quality 
of  many  items  of  DME,  and  the  difficulties  that  Medicare  carriers 
and  law  enforcement  agencies  have  in  pursuing  companies  engaged 
in  DME-claims  fraud. 

Erroneous  payments  under  the  Medicare  Secondary  Payer  Program 

Since  1980,  the  Congress  has  passed  a  series  of  laws  increasing 
the  situations  in  which  private  insurers  must  pay  medical  claims 
before  Medicare.  These  provisions,  setting  forth  the  payment  re- 
sponsibility of  private  insurers,  are  known  as  the  Medicare  Second- 
ary Payer  (MSP)  provisions.  The  implementation  of  the  MSP  provi- 
sions and  the  extent  of  erroneous  Medicare  payments  were  the  sub- 
ject of  a  hearing  by  the  Subcommittee  on  Oversight  on  February 
26,  1991. 

The  Subcommittee  initially  became  interested  in  the  MSP  pro- 
gram because  it  was  identified  by  the  General  Accounting  Office 
(GAO)  as  a  "high  risk  area."  In  addition,  the  Department  of  Health 
and  Human  Services  (HHS)  has  listed  the  MSP  provisions  as  a  ma- 
terial internal  control  weakness  under  the  Federal  Managers'  Fi- 
nancial Integrity  Act,  and  estimated  that  as  much  as  $1  billion 
may  be  lost  annually  because  of  erroneous  Medicare  payments 
which,  under  the  MSP  provisions,  should  have  been  paid  by  private 
insurers. 

In  January  1991,  the  GAO  issued  a  report  on  payments  made  by 
the  Maryland  Medicare  contractor  for  which  another  insurer  had 
been  identified  as  having  primary  payment  responsibility.  The 
GAO  found  that  there  were  some  $8  million  in  claims  to  be  recov- 
ered, but  that  the  contractor  was  doing  little  to  recover  the  errone- 
ous payments.  The  Subcommittee  found  that  the  situation  in  Mary- 
land was  symptomatic  of  a  nationwide  problem,  that  Medicare  con- 
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tractors  have  made  hundreds  of  millions  of  dollars  in  payments 
that  should  have  been  made  by  another  insurer,  and  that  little  is 
being  done  to  recover  these  erroneous  payments. 

In  addition,  the  Subcommittee  found  that  Medicare  contractors 
should  revamp  the  way  they  implement  the  MSP  program;  that 
Medicare  contractors  are  not  currently  recovering  erroneous  pay- 
ments to  the  greatest  extent  possible;  and  that  it  is  important  that 
adequate  funding  be  provided  to  Medicare  contractors  for  MSP  ac- 
tivities. 

Abuse  and  mismanagement  of  inspector  overtime  pay  by  the  U.S. 
Customs  Service 

The  current  overtime  provisions  for  Customs  inspectors  are  es- 
sentially those  established  by  the  Act  of  February  13,  1911,  as 
amended.  Overtime  compensation  paid  under  these  provisions  is 
commonly  referred  to  as  "1911  Act"  overtime. 

In  October  1989,  Subcommittee  on  Trade  Chairman  Sam  Gibbons 
asked  the  General  Accounting  Office  (GAO)  to  undertake  a  review 
of  Customs  overtime  practices  to  determine  if  Customs  was  han- 
dling inspectional  overtime  in  an  efficient  and  effective  manner.  In 
addition,  the  Subcommittee  on  Oversight  was  asked  to  monitor 
GAO's  investigation  and  to  follow-up  as  appropriate. 

On  June  13,  1991,  GAO  released  the  results  of  its  18-month  inves- 
tigation on  Customs  overtime  to  the  Subcommittees  on  Oversight 
and  Trade.  The  Subcommittee  on  Oversight  conducted  a  hearing  on 
that  date  to  receive  the  GAO's  report.  GAO  reported  not  only  a 
recent  dramatic  increase  in  overtime  pay  by  Customs,  but  also 
gross  abuse  by  management,  improper  payments,  and  possible 
fraud.  GAO  also  found  that  Customs  had  not  fully  complied  with 
provisions  in  the  regulations  or  its  own  procedures  governing  the 
use  and  payment  of  overtime  for  inspectional  services.  GAO  de- 
scribed instances  where  Customs  inspectors  were  scheduling  their 
own  overtime  work  and  self-certifying  that  they  worked  the 
amounts  claimed.  There  are  also  numerous  examples  of  managers 
scheduling  overtime  for  short  periods  of  time  that  resulted  in  large 
overtime  payments,  and  of  inspectors  being  paid  overtime  twice  for 
the  same  assignments.  Further,  GAO  found  that  the  1911  Act,  and 
regulations  thereunder,  resulted  in  overtime  being  paid  for  time 
not  actually  worked,  or  what  GAO  called  "phantom  hours." 

The  Subcommittee  found  that  the  work  week  established  under 
the  1911  Act,  8:00  a.m.  to  5:00  p.m.,  Monday-Saturday,  hinders  the 
efficient  use  of  shifts  and  staggered  hours  and  the  efficient  man- 
agement of  overtime  costs;  that  Customs  inspector  overtime  is 
being  paid  under  an  outdated  system  established  80  years  ago;  and 
that,  according  to  Customs'  own  task  force,  the  COBRA  User  Fee 
Fund  is  viewed  by  Customs  managers  as  "free  money  from  a  bot- 
tomless pit."  The  Subcommittee  found  that  the  cost  of  Customs 
overtime  has  grown  from  $57  million  in  1985  to  $103  million  in 
1990,  and  recommended  that  Customs  administration  of  inspec- 
tional overtime  be  improved  to  ensure  that  overtime  resources  are 
effectively  and  efficiently  managed  to  provide  adequate  public  serv- 
ices to  travelers  and  the  trade  community. 
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Payment  of  Federal  benefits  to  deceased  individuals 

In  1983,  the  Committee  determined  that  there  were  no  well-de- 
veloped procedures  or  arrangements  to  permit  the  Social  Security 
Administration  to  determine  on  a  timely  basis  if  a  beneficiary  had 
died  and,  thus,  terminate  benefit  payments.  Therefore,  as  part  of 
the  Social  Security  Amendments  of  1983,  the  Secretary  of  Health 
and  Human  Services  was  authorized  to  gather  and  disseminate 
death  information.  In  1988,  Members  of  the  Committee  became  in- 
creasingly concerned  by  anecdotal  reports  that  Federal  benefit 
checks  were  continuing  to  be  issued  to  deceased  individuals.  In 
order  to  determine  the  extent  of  this  problem,  the  General  Ac- 
counting Office  was  asked  to  conduct  a  study  of  the  problem  and  to 
report  on  its  findings  and  recommendations  for  improvement.  Fol- 
lowing the  completion  of  this  analysis,  the  Subcommittee  on  Over- 
sight held  a  hearing  on  this  subject  on  February  6,  1991. 

The  Subcommittee  found  that  Federal  agencies  were  paying  mil- 
lions of  dollars  each  month  to  thousands  of  deceased  individuals. 
These  erroneous  payments  were  being  made  by  a  wide  variety  of 
agencies  and  to  persons  who  had  been  deceased  for  as  long  as  seven 
years.  While  current  law  permits  the  Social  Security  Administra- 
tion to  gather  death  information,  and  this  information  can  be 
easily  and  effectively  used  to  prevent  erroneous  payments  govern- 
ment-wide, the  Subcommittee  found  that  this  information  was  not 
being  effectively  utilized.  The  primary  cause  of  this  situation  was  a 
lack  of  any  requirement  that  death  information  be  used  by  other 
Federal  agencies  in  a  timely  manner,  and  the  inability  of  the 
Social  Security  Administration  to  share  death  information  it  has 
purchased  from  State  vital  statistics  agencies  with  other  Federal 
agencies. 

Pension  Benefit  Guaranty  Corporation  *s  program  to  identify,  collect, 
and  account  for  premium  payments 

In  1974,  the  Pension  Benefit  Guaranty  Corporation  (PBGC)  was 
established  under  Title  IV  of  the  Employee  Retirement  Income  Se- 
curity Act  (ERISA)  to  insure  the  retirement  income  of  participants 
in  qualified  private  defined-benefit  pension  plans.  PBGC's  primary 
funding  source  consists  of  premium  income  collected  from  employ- 
ers sponsoring  these  plans. 

On  August  1,  1991,  the  Subcommittee  conducted  a  hearing  to  re- 
ceive testimony  on  the  audit  report  of  PBGC's  Inspector  General 
and  a  financial  statement  audit  report  of  the  Comptroller  General 
of  the  United  States.  These  reports  raised  questions  relating  to 
PBGC's  program  to  process,  collect,  and  account  for  premium 
income  and  data  related  to  premium  pajonents.  The  Subcommittee 
was  concerned  that  the  reported  weaknesses  in  PBGC's  premium- 
processing  system  and  its  financial  statements  pose  a  threat  to  the 
continued  integrity  of  the  premium-based  insurance  system.  The 
Subcommittee  found  that:  PBGC's  premium-processing  system's 
computer  functions  were  not  operational  for  two  years;  PBGC  does 
not  have  an  effective  compliance  system;  management  of  the  pen- 
sion-guarantee system  is  impaired  by  unauditable  financial  state- 
ments and  accounting  system  weaknesses;  PBGC  does  not  properly 
handle  certain  premium  payments  remitted  to  its  Washington 
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office;  and,  PBGC  and  the  Congress  do  not  have  the  information 
necessary  to  fully  and  accurately  assess  the  current  premium  struc- 
ture. 

II.  Explanation  and  Justification 
Title  I— Provisions  Relating  to  the  Medicare  Program 

SUBTITLE  A.  DURABLE  MEDICAL  EQUIPMENT 

Sec.  101,  Restrictions  on  certain  marketing  and  sales  activities 
Present  law 
No  provision. 

Explanation  of  provision 

Suppliers  would  be  prohibited  from  making  unsolicited  telephone 
contacts  with  Medicare  beneficiaries  regarding  the  furnishing  of 
covered  items  of  durable  medical  equipment,  urological  and  ostomy 
bags  and  supplies,  prosthetics  and  orthotics,  unless  the  individual 
gives  permission  to  the  supplier,  or  the  supplier  has  furnished  the 
individual  with  a  covered  item  within  the  preceding  15  months. 
Medicare  would  not  pay  for  any  items  provided  subsequent  to  a 
prohibited  telephone  contact  by  a  supplier.  Beneficiaries  would  not 
be  liable  for  the  cost  of  items  provided  as  a  result  of  prohibited 
telephone  contacts,  and  the  supplier  would  have  to  refund  any 
money  collected  or  be  subject  to  civil  monetary  penalties. 

Suppliers  who  knowingly  make  prohibited  telephone  contacts  to 
the  extent  that  the  contacts  establish  a  pattern,  would  be  excluded 
from  programs  under  the  Social  Security  act. 

Effective  date 
On  enactment. 

Sec.  102.  Certification  of  suppliers  of  durable  medical  equipment 
Present  law 

(a)  Certification  of  Durable  Medical  Equipment  and  Other  Suppli- 
ers and  Application  for  Supplier  Numbers. — OBRA  '90  required 
suppliers  of  services  under  Part  B  to  provide  information  regarding 
their  ownership  and  managing  employees,  and  whether  such  indi- 
vidusds  have  previously  been  subject  to  civil  monetary  penalties  or 
exclusion  from  the  program. 

(b)  Study  of  Certification  and  Quality  Standards. — No  provision. 

Explanation  of  provision 

(a)  Certification  of  Durable  Medical  Equipment  and  Other  Suppli- 
ers and  Application  for  Supplier  Numbers. — The  Secretary  would, 
by  July  1,  1993,  establish  standards  for  the  certification  of  suppliers 
of  durable  medicsd  equipment,  and  for  the  application  and  issuance 
of  supplier  numbers  for  suppliers  of  such  medical  equipment.  Enti- 
ties that  are  already  certified  as  providers  under  Medicare,  includ- 
ing hospitals,  home  health  agencies,  hospices  and  skilled  nursing 
facilities,  would  be  excluded  from  the  DME  certification  and  suppli- 
er number  requirements. 
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In  order  for  a  supplier  to  be  certified  by  the  Secretary,  the  sup- 
plier would  have  to:  (1)  comply  with  all  applicable  State  and  Feder- 
al licensure  and  regulatory  requirements,  (2)  maintain  a  physical 
facility  and  inventory  on  an  appropriate  site,  (3)  and  have  appropri- 
ate liability  insurance. 

Effective  January  1,  1994,  Medicare  payments  would  not  be  made 
for  covered  items  of  durable  medical  equipment  to  suppliers  who 
are  not  certified  by  the  Secretary  as  meeting  the  applicable  stand- 
ards. Beneficiaries  would  not  be  liable  for  the  cost  of  items  provid- 
ed by  a  supplier  that  is  not  certified  by  the  Secretary,  and  such 
supplier  would  have  to  refund  any  money  collected  or  be  subject  to 
a  civil  monetary  penalty. 

Secretary  would  be  prohibited  from  delegating  the  certification 
of  suppliers  to  private  certifying  or  accrediting  agencies. 

The  Secretary  would  issue  a  single  supplier  number  to  each  sup- 
plier under  the  Medicare  program.  Such  number  could  include 
trailing  digits  that  could  be  used  to  identify  subsidiary  or  regional 
entities  within  a  supplier. 

The  application  for  provider  number  for  suppliers  of  durable 
medical  equipment  and  other  supplies,  including  prosthetic  devices, 
and  urological  and  ostomy  care  supplies,  shall  require  the  supplier 
to  disclose  information  regarding  its  ownership  and  business  prac- 
tices. Specifically,  the  supplier  shall  provide:  (1)  information  relat- 
ing to  ownership  and  managing  employees  as  provided  in  current 
law;  (2)  the  identity  and  billing  number  of  other  entities  providing 
services  for  which  payment  may  be  made  under  the  Medicare  pro- 
gram with  respect  to  which  an  owner  or  managing  employee  has, 
or  has  had,  an  ownership  or  control  interest  within  the  previous  3 
years;  (3)  whether  penalties  have  been  assessed  against  such  person 
under  the  Medicare  or  Medicaid  programs,  or  whether  such  per- 
sons have  been  excluded  from  the  Medicare  or  Medicaid  programs; 
(4)  the  identity  and  existence  of  subcontracting  or  subsidiary  busi- 
ness entities  with  which  the  provider  is  affiliated  or  doing  business 
which  are  advertising  or  marketing  firms  directly  or  indirectly  in- 
volved in  sales  of  durable  medical  equipment  or  supplies  to  Medi- 
care beneficiaries;  (5)  information  on  sales  and  billing  practices,  in- 
cluding whether  the  supplier  engages  in  telemarketing  and  wheth- 
er items  are  directly  purchased,  warehoused  and  shipped  by  the 
entity  or  supplied  under  arrangements  with  other  suppliers;  (6) 
documentation  regarding  certification  as  a  durable  medical  equip- 
ment supplier  by  the  Secretary;  and  (7)  such  other  information  as 
the  Secretary  may  deem  appropriate. 

(h)  Study  of  Certification  and  Quality  Standards. — The  Secretary 
would  study  whether  additional  certification  and  quality  standards 
should  be  established  for  suppliers  of  durable  medical  equipment 
under  the  Medicare  program.  In  conducting  this  study,  the  Secre- 
tary shall  consult  with  organizations  representing  suppliers,  and 
such  other  individuals  or  organizations  the  Secretary  deems  appro- 
priate. The  standards  considered  by  the  Secretary  in  this  study 
should  include  standards  relating  to:  safety;  patient  records  and 
rights;  equipment  management  and  maintenance;  qualifications  of 
employees  including  appropriate  use  of  certified  respiratory  thera- 
pists; and  internal  quality  assurance  programs. 
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Effective  date 
On  enactment. 

Sec.  102.  Reform  of  procedures  for  filing,  processing  and  reviewing 
claims 

Present  law 

(a)  Prohibition  Against  Carrier  Shopping. — Medicare  carriers  are 
private  entities  who  have  contracted  with  the  Secretary  to  process 
claims  under  the  Medicare  Part  B  program.  In  general,  each  carri- 
er serves  a  specified  geographic  area. 

(b)  Certificates  of  Medical  Necessity  for  Items  of  Durable  Medical 
Equipment,  Orthotics  and  Prosthetics. — Most  items  of  durable  medi- 
cal equipment  and  orthotics  and  prosthetics  are  only  covered  based 
on  information  provided  on  forms  known  as  * 'certificates  of  medical 
necessity."  It  is  required  that  these  forms  be  completed  by  the  pa- 
tient's physician.  There  is  no  standardized  design  of  these  forms. 
Part  B  carriers  have  developed  and  used  certificates  of  medical  ne- 
cessity of  their  own  design. 

(c)  Coverage  and  Review  Criteria. — Medicare  coverage  is  limited 
to  items  and  services  which  are  reasonable  and  necessary  for  the 
diagnosis  or  treatment  of  illness  or  injury,  or  to  improve  the  func- 
tioning of  a  malformed  body  member.  Carriers  have  discretion  to 
develop  and  use  coverage  and  utilization  review  criteria  to  estab- 
lish medical  necessity  for  an  item  or  service. 

Explanation  of  provision 

(a)  Prohibition  Against  Carrier  Shopping. — Suppliers  would  have 
to  submit  claims  for  durable  medical  equipment,  prosthetic  devices, 
orthotics  and  prosthetics,  and  ostomy  bags  and  supplies  related  to 
ostomy  care  to  the  carrier  whose  geographic  area  includes  the  loca- 
tion at  which  the  items  or  services  are  actually  provided  directly  to 
the  patient. 

The  Committee  intends  that  the  location  at  which  the  items  and 
services  are  actually  provided  to  the  patient  would,  in  general,  be 
determined  by  location  of  the  patient's  place  of  residence.  However, 
in  cases  where  the  patient  is  traveling  and  receives  the  items  and 
services  in  a  place  other  than  his  or  her  residence,  payment  would 
be  based  on  the  actual  location  that  the  items  and  services  are  pro- 
vided. In  addition,  the  Committee  intends  that  this  provision  will 
be  implemented  simultaneously  with  the  anticipated  change  to  re- 
gional carriers  which  is  scheduled  to  begin  July  1,  1993. 

(b)  Certificates  of  Medical  Necessity  for  Items  of  Durable  Medical 
Equipment,  Orthotics  and  Prosthetics. — The  Secretary  would  be  re- 
quired to  develop  one  or  more  standardized  certificates  of  medical 
necessity  for  durable  medical  equipment,  orthotic  and  prosthetic 
devices,  and  services  by  July  1,  1993. 

(c)  Coverage  and  Review  Criteria. — The  Secretary  shall,  by  July  1, 
1993,  develop  and  establish  uniform  national  coverage  and  utiliza- 
tion review  criteria  for  200  selected  items  of  durable  medical  equip- 
ment, prosthetic  devices,  and  orthotics  and  prosthetics,  and  surgi- 
cal dressings.  The  Secretary  shall  consult  with  suppliers,  benefici- 
aries, and  appropriate  medical  specialities  in  developing  the  uni^ 
form  standards.  The  200  selected  items  shall  be  those  items  which 
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the  Secretary  determines  are  frequently  purchased  or  rented  by 
beneficiaries,  are  frequently  determined  to  be  medically  unneces- 
sary, or  are  those  for  which  the  current  coverage  or  utilization  poli- 
cies among  carriers  are  inconsistent.  The  Secretary  shall,  on  an 
annual  basis,  review  coverage  for  items  of  durable  medical  equip- 
ment, prosthetic  devices,  and  orthotics  and  prosthetics,  and  surgi- 
cal dressings  to  determine  whether  additional  national  coverage  or 
review  criteria  are  appropriate,  and  develop  such  additional  crite- 
ria on  a  timely  basis. 

The  Secretary  shall  report  to  the  Congress  by  January  1,  1994, 
on  the  impact  of  the  uniform  coverage  and  utilization  criteria  on 
claims  processing,  and  the  desirability  of  developing  uniform  poli- 
cies for  additional  items. 

Effective  dates 

(a)  would  be  effective  for  items  and  services  provided  on  or  after 
July  1,  1993.  (b)  and  (c)  would  be  effective  on  enactment. 

Sec.  lOJf..  Adjustments  for  inherent  reasonableness 

Present  law 

(a)  Adjustments  Made  to  Final  Payment  Amounts.— l^he  Secre- 
tary is  authorized  to  make  adjustments  in  the  recognized  payment 
amounts  for  items  whose  payments  are  determined  to  be  either  too 
high  to  too  low.  In  determining  the  appropriateness  of  such  pay- 
ment amounts,  the  Secretary  is  required  to  consider  various  factors 
including  geographic  variations  in  prices,  charges  that  do  not  re- 
flect changes  in  technology  or  production  costs,  charges  to  Medi- 
care that  are  substantially  higher  or  lower  than  amounts  paid  by 
other  purchasers  and  other  factors. 

(h)  Adjustment  Required  for  Certain  Items. — No  provision. 

Explanation  of  provision 

(a)  Adjustments  Made  to  Final  Payment  Amounts. — The  author- 
ity for  adjustments  for  inherent  reasonableness  would  be  clarified 
to  indicate  that  the  adjustment  would  apply  to  the  durable  medical 
equipment  fee  schedules,  and  to  clarify  that  such  adjustments 
would  be  based  on  the  prices  and  costs  applicable  at  the  time  the 
item  is  furnished. 

(b)  Adjustment  Required  for  Certain  Items. — The  Secretary  would 
be  required  to  determine  whether  the  payment  amounts  for  decubi- 
tus care  mattresses,  and  transcutaneous  electrical  nerve  stimula- 
tors are  inherently  reasonable  and  to  make  such  adjustments  as 
the  Secretary  determines  to  be  appropriate. 

Effective  date 
On  enactment. 

Sec.  105.  Advanced  determination  requirements  for  potentially  over- 
used items 

Present  law 

(a)  Treatment  for  Potentially  Overused  Items  and  Advance  Deter- 
minations of  Coverage. — The  conference  agreement  to  OBRA  '90  in- 
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eluded  two  provisions  relating  to  special  carrier  review  of  potential- 
ly overutilized  items  and  advance  determinations  of  coverage  for 
certain  items.  These  two  provisions  are  combined  in  drafting  such 
that  they  do  not  reflect  the  conference  agreement. 

(b)  Report  on  the  Implementation  and  Review  of  Potentially  Over- 
used Items. — No  provision. 

Explanation  of  provision 

(a)  Treatment  for  Potentially  Overused  Items  and  Advance  Deter- 
minations of  Coverage. — Claims  for  items  of  DME  that  are  poten- 
tially overused  would  be  subject  to  special  carrier  scrutiny.  The 
Secretary  would  publish,  and  periodically  update,  a  list  of  such 
items.  The  list  would  include:  seatlift  mechanism;  TENS  equip- 
ment; power-driven  scotters;  decubitus  care  mattresses;  and  such 
other  items  of  DME  determined  appropriate  by  the  Secretary.  The 
Secretary  would  include  items  that  are  either:  (1)  mass  marketed 
directly  to  beneficiaries;  (2)  marketed  with  offers  to  waive  the  coin- 
surance, or  marketed  as  "free"  or  '*at  no  cost''  to  beneficiaries  with 
Medigap  coverage  or  other  coverage;  (3)  subject  to  a  consistent  pat- 
tern of  overutilization;  or  (4)  frequently  denied  based  on  a  lack  of 
medical  necessity. 

For  customized  equipment  and  for  equipment  designated  by  the 
Secretary  as  potentially  overused,  suppliers  could  request  prior  ap- 
proval of  the  item  from  a  carrier  in  a  form  determined  by  the  Sec- 
retary. The  Secretary  would  establish  standards  for  the  timeliness 
of  carrier  responses  to  such  requests,  and  would  incorporate  such 
standards  into  the  evaluations  of  carriers'  performance. 

(b)  Report  on  the  Implementation  and  Review  of  Advance  Deter- 
minations of  Potentially  Overused  Items. — Not  later  than  July  1, 
1993,  the  Secretary  shall  submit  a  report  to  the  Committee  on 
Ways  and  Means,  the  Committee  on  Energy  and  Commerce  of  the 
House,  and  the  Committee  on  Finance  describing  the  steps  taken  to 
implement  the  advance  determinations  of  potentially  overused 
items,  together  with  an  analysis  of  the  effectiveness  of  such  re- 
quirements in  reducing  unnecessary  utilization  of  durable  medical 
equipment. 

Effective  date 
On  enactment. 

Sec.  106.  Physician  ownership  referral  arrangements  regarding  du- 
rable medical  equipment  suppliers 

Present  law 

Physicians  are  prohibited  from  referring  patients  for  clinical  lab- 
oratory services  to  entities  with  which  they  have  a  financial  rela- 
tionship. 

Certain  financial  relationships  are  exempted  from  this  prohibi- 
tion including:  (a)  services  provided  within  a  group  practice;  (b) 
services  provided  within  physicians'  own  offices;  (c)  services  provid- 
ed by  certain  pre-paid  plans;  (d)  services  provided  within  hospitals 
where  the  physician's  financial  relationship  is  unrelated  to  the 
clinical  laboratory.  Also  exempted  are  certain  ownership  relation- 
ships and  compensation  arrangements,  including  ownership  in 
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large,  publicly-traded  corporations,  rural  providers,  and  hospitals 
in  Puerto  Rico,  and  compensation  involving  rental  of  office  space 
and  emplojmient  and  service  arrangements  with  hospitals. 

Explanation  of  provision 

Physicians  would  be  prohibited  from  referring  patients  for  dura- 
ble medical  equipment  to  entities  with  which  they  have  a  financial 
relationship. 

This  prohibition  would  be  similar  to  that  regarding  clinical  labo- 
ratory services.  Exemptions  to  the  prohibition  would  be  similar  to 
the  current  exemptions  regarding  clinical  laboratory  services. 

Effective  date 

Effective  for  services  provided  on  or  after  January  1,  1994. 
Sec.  107.  Reports  and  studies 
Present  law 

(a)  Items  Requiring  Improved  Definitions  and  Quality  Stand- 
ards.— No  provision. 

(h)  Geographic  Variation  Among  Supplier  Costs  Compared  to  Pay- 
ment Amounts. — No  provision. 

(c)  Criteria  for  Treatment  of  Items  as  Prosthetics  Devices  or  Ortho- 
tics and  Prosthetics. — No  provision. 

Explanation  of  provision 

(a)  Items  Requiring  Improved  Definitions. — The  Secretary  shall, 
in  consultation  with  the  Inspector  General  of  the  Department  of 
Health  and  Human  Services,  manufacturers  of  durable  medical 
equipment,  and  entities  that  establish  quality  standards  for  dura- 
ble medical  equipment,  submit  a  report  on  changes  made  to  im- 
prove definitions  of  items  of  durable  medical  equipment  in  the 
Health  Care  Financing  Administration  Common  Procedure  Codes, 
including  improvements  relating  to  the  incorporation  of  updated 
quality  considerations  for  the  items.  The  Secretary  shall  submit  the 
report  to  the  Committee  on  Ways  and  Means,  the  Committee  on 
Energy  and  Commerce  of  the  House,  and  the  Committee  on  Fi- 
nsince  not  later  than  January  1,  1993. 

(b)  Geographic  Variation  Among  Supplier  Costs  Compared  to  Pay- 
ment Amounts. — The  Health  Care  Financing  Administration 
(HCFA)  would  collect  and  analyze  cost  data  to  isolate  the  propor- 
tion of  suppliers'  costs  that  are  related  to  the  ''service"  and  ''prod- 
uct" components  of  providing  DME,  prosthetic  devices,  ostomy  bags 
and  supplies,  surgical  dressings,  and  orthotics  and  prosthetics.  In 
conducting  this  study,  HCFA  would  consult  with  appropriate  orga- 
nizations. 

HCFA  would  analyze  the  geographic  variations  in  the  cost  of  the 
service  component.  HCFA  would  develop  an  index  that  reflects  geo- 
graphic variations  in  suppliers'  costs  of  providing  the  service  com- 
ponent. 

HCFA  would  submit  a  report  of  its  findings  to  the  Committee  on 
Ways  and  Means,  Energy  and  Commerce  and  Senate  Finance  Com- 
mittees, including  recommendations  regarding  the  use  of  area  ad- 
justments for  DME,  prosthetic  devices,  ostomy  bags  and  supplies. 


16 


surgical  dressings,  and  orthotics  and  prosthetics,  and  an  analysis  of 
the  feasibility  and  desirability  of  establishing  a  national  fee  sched- 
ule for  durable  medical  equipment.  The  Secretary  should  include 
recommendations  relating  to  the  design  of  a  national  fee  schedule, 
including  whether  the  fees  should  be  based  on  the  average  or 
median  of  current  pajonent  amounts  or  other  basis.  The  report,  due 
on  July  1,  1993,  would  include  an  impact  analysis  of  the  use  of  the 
index  on  suppliers. 

(c)  Criteria  for  Treatment  of  Items  as  Prosthetics  Devices  or  Ortho- 
tics and  Prosthetics. — The  Secretary  shall  submit  a  report  to  the 
Committee  on  Ways  and  Means,  Energy  and  Commerce  and  Senate 
Finance  Committees  describing  prosthetic  devices,  and  orthotics 
and  prosthetics  that  do  not  require  individual  fitting  and  adjust- 
ment, and  shall  include  in  such  report  an  appropriate  methodology 
for  determining  pa3anent  for  such  items  under  Medicare.  The 
report  shall  be  submitted  not  later  than  July  1,  1993. 

Effective  date 
On  enactment. 

SUBTITLE  B.  SECONDARY  PAYER  IDENTIFICATION  AND  ENFORCEMENT 

Sec,  111.  Improving  identification  of  Medicare  secondary  payer  situ- 
ations 

Present  law 

(a)  Survey  of  Beneficiaries. — ^The  Department  of  Health  and 
Human  Services  (HHS)  identifies  Medicare  secondary  payer  cases 
in  a  variety  of  ways:  data  collection  from  providers  and  benefici- 
aries; contractor  screening;  and  data  transfers  between  the  Health 
Care  Financing  Administration,  the  Internal  Revenue  Service  and 
the  Social  Security  Administration. 

(b)  Mandatory  Screening  by  Providers  and  Suppliers  Under  Part 
B. — The  Department  of  Health  and  Human  Services  (HHS)  identi- 
fies Medicare  secondary  payer  cases  in  a  variety  of  ways:  data  col- 
lection from  providers  and  beneficiaries;  contractor  screening;  and 
data  transfers  with  other  Federal  agencies,  including  the  Internal 
Revenue  Service  and  the  Social  Security  Administration. 

Explanation  of  provision 

(a)  Survey  of  Beneficiaries. — The  Administrator  of  the  Health 
Care  Financing  Administration  would  be  required  to  mail  question- 
naires to  individuals,  before  the  individual  becomes  entitled  to  ben- 
efits under  Part  A  or  enrolls  in  Part  B,  to  determine  whether  the 
individual  is  covered  under  a  primary  plan. 

The  Secretary  would  enter  into  agreement  with  an  entity  to  dis- 
tribute questionnaires  no  later  than  January  1,  1993. 

(b)  Mandatory  Screening  by  Providers  and  Suppliers  Under  Part 
J5.— Providers  and  suppliers  would  be  required  to  complete  infor- 
mation on  the  Medicare  claim  form,  to  the  best  of  their  knowledge 
and  on  the  basis  of  information  provided  from  the  beneficiary,  con- 
cerning potential  coverage  under  other  health  benefit  plans. 
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Claims  would  be  denied  for  items  or  services  under  Part  B,  if  the 
portion  of  the  claim  form  pertaining  to  other  health  benefit  plans 
has  not  been  completed. 

Any  entity  that  knowingly,  willfully  and  repeatedly  fails  to  com- 
plete the  claim  form,  or  provides  inaccurate  information  would  be 
subject  to  a  civil  money  penalty  of  up  to  $2,000  for  each  incident. 

Effective  date 

Subsection  (a)  is  effective  on  January  1,  1993;  subsection  (b)  is  ef- 
fective for  items  and  services  furnished  on  or  after  January  1,  1993. 

Sec.  112.  Improvements  in  recovery  of  payments  from  primary  payers 

Present  law 

(a)  Reporting  Requirements  for  Fiscal  Intermediaries  and  Carri- 
ers.— The  Secretary  is  authorized  to  enter  into  agreements  with 
fiscal  intermediaries  and  carriers  to  facilitate  Medicare  payments 
to  providers  of  services.  The  Secretary  develops  standards,  criteria, 
procedures  and  reporting  requirements  to  evaluate  the  perform- 
ance of  such  organizations  or  agencies  in  carrying  out  necessary  ac- 
tivities. 

(h)  Requirements  for  Fiscal  Intermediary  and  Carrier  Performance 
Evaluation. — The  Secretary  is  authorized  to  develop  standards,  cri- 
teria, procedures  and  reporting  requirements  to  evaluate  the  per- 
formance of  such  organizations  or  agencies  in  carrying  out  neces- 
sary activities. 

(c)  Deadline  for  Reimbursement  by  Primary  Payers. — Primary 
payers  are  required  to  make  payments  for  any  item  or  service  for 
which  Medicare  is  secondary  payer  when  they  receive  notice  that 
payments  are  due.  The  Secretary  is  currently  authorized  to  charge 
interest  on  late  recoveries  under  the  Medicare  Secondary  Payer 
program. 

Explanation  of  provision 

(a)  Reporting  Requirements  for  Fiscal  Intermediaries  and  Carri- 
ers.— Fiscal  intermediaries  and  carriers  would  be  required  to 
submit  reports  to  the  Secretary  no  less  than  annually  describing 
the  steps  taken  to  recover  mistaken  payments  made  for  items  or 
services  for  which  payment  has  been  made  or  could  be  made  by  a 
primary  plan. 

(b)  Requirements  for  Fiscal  Intermediary  and  Carrier  Performance 
Evaluation. — The  Secretary  would  be  required  to  include,  in  its 
evaluation  of  fiscal  intermediaries  and  carriers,  their  performance 
in  recovering  Medicare  payments  for  which  payment  has  been 
made  or  could  be  made  by  a  primary  plan. 

(c)  Deadline  for  Reimbursement  by  Primary  Payers. — The  Secre- 
tary would  be  permitted  to  charge  interest,  in  addition  to  the 
amount  of  payment  owed,  if  the  payment  is  not  received  within  60 
days  after  notice  is  given. 

Effective  date 

Subsections  (a)  and  (b)  shall  apply  to  contracts  with  fiscal  inter- 
mediaries and  carriers  for  years  beginning  with  1993.  The  60-day 
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deadline  imposed  in  subsection  (c)  is  effective  for  payments  for 
items  and  services  furnished  on  or  after  January  1,  1993. 

Sec.  lis.  Study  of  effectiveness  of  secondary  payer  reforms 

Present  law 

No  provision. 

Explanation  of  provision 

The  Comptroller  General  would  conduct  a  study  to  evaluate  the 
effectiveness  of  the  Medicare  secondary  payer  requirements  includ- 
ed in  this  subsection.  This  evaluation  would  include:  the  benefici- 
ary survey;  mandatory  provider  and  supplier  screening;  new  Medi- 
care contractor  performance  criteria,  and  new  reporting  require- 
ments for  fiscal  intermediaries  and  carriers.  The  study  would  also 
review  the  feasibility  and  desirability  of  using  incentives  and  of 
permitting  entities  that  are  not  engaged  in  the  provision  of  group 
health  insurance  to  serve  as  fiscal  intermediaries  and  carriers,  in 
order  to  improve  collections  from  primary  plans  when  Medicare  is 
secondary  payer. 

The  study  would  evaluate  the  extent  to  which  such  policies  im- 
prove collections  from  primary  plans  when  Medicare  is  secondary 
payer  and  would  make  recommendations  for  further  steps  neces- 
sary to  improve  recovery  of  payments  when  Medicare  is  secondary 
payer. 

The  Comptroller  General  would  submit  interim  findings  to  the 
Committee  on  Ways  and  Means  no  later  than  July  1,  1993,  and  the 
final  report  by  March  1,  1994. 

Effective  date 

Subsections  (a)  and  (f)  would  be  effective  upon  enactment.  The 
60-day  deadline  imposed  for  payments  in  subsection  (b)  would  be  ef- 
fective for  items  and  services  furnished  on  or  after  January  1,  1993. 
Subsections  (c)  and  (d)  would  be  effective  for  contracts  with  fiscal 
intermediaries  and  carriers  for  years  beginning  in  1993. 

Title  II— Provisions  Relating  to  Customs  Officer  Pay  Reform 
Section  201.  Overtime  and  premium  pay  for  Customs  officers 
^'       Present  law 

Customs  inspectors  are  compensated  with  overtime  pay  for  work 
performed  outside  the  statutorily-defined  work  week  (i.e.,  Monday 
through  Saturday,  8:00  a.m.  through  5:00  p.m.).  Overtime  pay  is 
paid  at  a  rate  of  two  times  basic  pay,  with  any  amount  of  work  con- 
ducted during  a  2-hour  period  treated  as  4  hours  pay  (2  hour  mini- 
mum at  a  rate  of  two  times  basic  pay). 

Customs  inspectors  who  are  required  to  work  after  their  normal 
duty  (callback),  between  5:00  p.m.  and  9:00  p.m.,  are  paid  overtime 
beginning  at  5:00  p.m.  and  for  hours  actually  worked,  at  a  rate  of 
two  times  basic  pay.  Customs  inspectors  who  are  required  to  work 
after  their  normal  duty  (callback),  between  9:00  p.m.  and  6:00  a.m., 
are  paid  for  8  hours  (4  minimum  hours  at  a  rate  of  two  times  basic 
pay),  plus  hours  actually  worked  of  at  least  4  hours  (2  minimum 
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hours  at  a  rate  of  two  times  basic  pay),  for  a  total  of  12  hours  pay 
for  any  time  worked. 

There  is  no  separate  provision  in  present  law  to  compensate  Cus- 
toms inspectors  for  a  second  commute  due  to  callback. 

Customs  inspectors  are  compensated  with  overtime  pay  for  work 
performed  at  night  and  on  Sundays  and  holidays,  plus  certain  min- 
imum hour  credits,  at  a  rate  of  two  times  basic  pay.  At  night  (after 
5:00  p.m.  and  before  8:00  a.m.).  Customs  inspectors  are  compensat- 
ed with  4  hours  pay  (2  hours  minimum  at  a  rate  of  two  times  basic 
pay)  for  any  time  worked.  On  Sundays,  Customs  inspectors  are 
compensated  with  16  hours  pay  (8  hours  minimum  at  a  rate  of  two 
times  basic  pay)  for  any  time  worked.  On  holidays,  Customs  inspec- 
tors are  compensated  with  16  hours  pay  (as  on  a  Sunday)  plus  basic 
pay  for  any  time  worked. 

Customs  inspectors  may  receive  up  to  $25,000  in  overtime  pay, 
annually. 

Customs  Canine  Enforcement  Officers  are  provided  overtime 
compensation  in  the  same  manner  as  other  Federal  employees 
under  the  Federal  Employee  Pay  Act  (FEPA). 

There  is  no  separate  provision  in  present  law  authorizing  the 
Secretary  of  Treasury  to  promulgate  overtime  regulations. 

Explanation  of  provision 

Customs  officers  would  be  compensated  with  overtime  pay  for 
work  performed  in  excess  of  a  40-hour  week  or  8-hour  day,  at  a 
rate  of  two  times  basic  pay,  for  actual  time  worked. 

Customs  officers  who  must  return  to  their  place  of  work  (call- 
back) beyond  their  normal  duty,  where  the  work  begins  more  than 
1  hour  after  their  duty  ends  or  before  their  next  duty  begins,  would 
be  paid  4  hours  pay  (2  minimum  hours  at  a  rate  of  two  times  basic 
pay),  plus  hours  actually  worked  beyond  2  hours  (at  a  rate  of  two 
times  basic  pay). 

In  addition  to  callback  pay.  Customs  officers  would  be  paid  3 
hours  (at  the  basic  pay  rate)  as  compensation  for  travel  time. 

Customs  officers  would  be  provided  additional  compensation 
(15%  of  basic  pay)  where  a  majority  of  the  work  is  performed  at 
night  (between  3:00  p.m.  and  midnight)  and  additional  compensa- 
tion (20%  of  basic  pay)  where  a  majority  of  the  work  is  performed 
at  night  (between  11:00  p.m.  and  8:00  a.m.),  where  the  night  work 
is  performed  during  their  regular  work  week. 

Customs  officers  would  be  provided  additional  compensation  (at  a 
rate  of  time  and  one-half  basic  pay)  for  work  performed  on  Sunday, 
where  the  Sunday  work  was  performed  during  their  regular  work 
week. 

Customs  officers  would  be  provided  additional  compensation  (at  a 
rate  of  two  times  basic  pay)  for  work  on  a  holiday. 

The  newly  created  premium  pay  for  work  performed  at  night, 
Sundays,  and  holidays,  and  compensation  received  for  any  second 
commute  would  be  subject  to  the  annual  overtime  pay  limitation. 

Customs  officers  would  be  defined  as  any  individual  performing 
those  functions  specified  by  regulation  by  the  Secretary  of  the 
Treasury  for  a  Customs  inspector  or  Canine  Enforcement  Officer. 

The  Secretary  of  the  Treasury  would  be  authorized  to  promul- 
gate regulations  to  insure  that  callback  assignments  are  commen- 
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surate  with  the  overtime  compensation  authorized  for  such  work 
and  to  prevent  the  disproportionate  assignment  of  overtime  work 
to  customs  officers  who  are  near  retirement. 

The  Committee's  purpose  in  requiring  Customs  officials  to  work 
40  hours  in  a  week  or  8  hours  in  a  day  without  regard  to  the  hour 
of  the  day  or  the  day  of  the  week  before  they  qualify  for  overtime 
pay  is  to  encourage  the  U.S.  Customs  Service  to  adjust  its  inspec- 
tional  resources  to  meet  actual  trade  patterns,  rather  than  the 
trade  community  being  forced  to  adjust  to  a  predetermined  Cus- 
toms workday.  Also,  Customs  should  mesisure  workload  and  trade 
patterns  at  each  of  its  ports  and  then  adjust  work  schedules  to 
meet  that  demand  while  using  as  little  overtime  as  possible.  Par- 
ticular attention  should  be  given  to  minimizing  callback  assign- 
ments. 

Finally,  the  Committee  recognizes  the  adverse  impact  on  the 
quality  of  life  of  Customs  officials  who  are  required  to  work  regu- 
larly scheduled  shifts  at  night  or  on  Sundays  and  holidays.  Accord- 
ingly, the  bill  provides  for  shift  differential  compensation  at  levels 
substantially  greater  than  applied  generally  to  other  Federal  em- 
ployees for  such  regularly  scheduled  work.  Also,  the  Committee  in- 
tends that  Customs  management  take  steps  to  insure  that  Customs 
officials  are  only  compensated  for  overtime  for  the  actual  time  that 
they  work,  except  when  required  to  work  a  callback  as  described 
above.  The  Committee  intends  that  Customs  officials  will  be  com- 
pensated for  actual  time  worked  at  only  one  of  the  following  rates 
for  any  given  tour  of  duty:  (1)  basic  pay  rates  as  prescribed  in  Title 
5  of  the  United  States  Code;  (2)  premium  pay  rates  as  prescribed  in 
this  legislation;  or,  (3)  overtime  pay  rates  as  prescribed  in  this  leg- 
islation, exclusively.  The  Committee  does  not  intend  that  these 
rates  be  additive. 

Effective  date 
October  1,  1992. 

Section  202.  Foreign  language  proficiency  awards  for  Customs  offi- 
cers 

Present  law 

No  provision. 

Explanation  of  provision 

The  Secretary  of  the  Treasury  would  be  authorized  to  pay  up  to 
5%  of  basic  pay  to  any  Customs  officer  who  possesses  and  makes 
substantial  use  of  one  or  more  foreign  languages  in  the  perform- 
ance of  official  duties. 

The  Committee  recognizes  that  many  individuals  whom  Customs 
officials  encounter  on  a  daily  basis  do  not  speak  English  proficient- 
ly. This  is  true  at  most  southern  border  ports  as  well  as  major  gate- 
way airports  such  as  the  John  F.  Kennedy  International  Airport  in 
New  York,  the  San  Francisco  International  Airport,  the  Los  Ange- 
les International  Airport,  and  the  Miami  International  Airport. 
The  Committee  intends  that  this  provision  will  enable  Customs  to 
recruit  and  retain  Customs  officials  who  are  proficient  in  the  for- 
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eign  languages  needed  to  communicate  clearly  with  arriving  pas- 
sengers and  others  who  must  conduct  business  with  Customs. 

Effective  date 
October  1,  1992. 

Section  203.  Appropriations  reimbursement  from  the  Customs  user 
fee  account 

Present  law 

A  schedule  of  user  fees  (COBRA  fees)  are  authorized  to  be  collect- 
ed on  various  conveyances  and  air  passengers  and  are  paid  into  a 
dedicated  Customs  User  Fee  Account.  The  fees  are  used  to  pay  the 
costs  of  inspectional  overtime,  preclearance  operations,  additional 
officers,  and  equipment.  The  Customs  COBRA  User  Fee  Account  is 
not  subject  to  annual  authorization  and  appropriation.  Spending 
for  inspectional  overtime  and  preclearance  operations  are  not  sub- 
ject to  Office  of  Management  and  Budget  apportionment  authority. 

Explanation  of  provision 

The  Secretary  of  the  Treasury  would  be  authorized  to  use  the 
Customs  COBRA  User  Fee  Account,  in  addition  to  present  law  pur- 
poses, for  Customs  officer  premium  pay  and  agency  retirement- 
fund  contributions  for  Customs  officer  overtime  pay.  The  Customs 
COBRA  User  Fee  Account  would  continue  to  be  available  without 
the  annual  authorization  and  appropriation  process.  However,  it 
would  be  subject  to  Office  of  Management  and  Budget  apportion- 
ment. 

The  Committee  intends  that  funds  in  the  Customs  COBRA  User 
Fee  Account  be  applied  first  to  satisfy  the  need  for  inspectional 
overtime,  then  to  inspectional  premium  pay,  then  to  agency  contri- 
butions to  retirement  funds  for  inspectional  overtime  pay,  then  to 
preclearance  operations,  then  to  satisfy  the  annual  set  aside  re- 
quirement, and  finally  to  acquire  additional  officers  or  equipment. 

Effective  date 
October  1,  1992, 

Section  201^.  Treatment  of  certain  pay  of  Customs  officers  for  retire- 
ment purposes 

Present  law 

Customs  inspector  overtime  pay  is  not  treated  as  compensation 
for  Federal  retirement  benefit  purposes  when  calculating  employee 
retirement  annuities.  The  Customs  inspector  overtime  pay  cap  is 
currently  set  at  $25,000. 

Explanation  of  provision 

Overtime  pay  would  be  included  when  calculating  retirement  an- 
nuities for  Customs  officers,  up  to  an  amount  equal  to  50  percent  of 
the  overtime  pay  cap.  Fifty  percent  of  the  current  overtime  pay  cap 
is  currently  $12,500. 

The  Committee  intends  that,  if  the  overtime  pay  cap  is  changed 
in  the  future,  the  amount  of  overtime  that  can  be  used  in  calculat- 
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ing  retirement  annuities  will,  by  operation  of  this  provision,  be 
changed  proportionately.  Also,  the  Committee  recognizes  that  this 
provision  may  result  in  increasing  the  Federal  deficit  in  future 
years.  While  the  retirement  changes  authorized  under  this  provi- 
sion are  estimated  to  have  no  net  effect  on  direct  spending  over  the 
five-year  ''pay  go"  period,  the  projected  growth  in  additional  direct 
spending  from  the  civil  service  retirement  fund  will  begin  to  out- 
pace the  additional  Customs  employee  and  agency  contributions 
soon  thereafter.  This  issue  needs  to  be  addressed. 

Effective  date 

On  enactment. 

Section  205.  Reports 

Present  law 

The  Secretary  of  the  Treasury  is  required  to  annually  report  to 
the  Congress  on  expenditures  for  additional  officers  and  additional 
equipment  from  the  Customs  COBRA  User  Fee  Account. 

Explanation  of  provision 

The  Secretary  of  the  Treasury  would  be  required,  at  the  end  of 
each  fiscal  year,  to  report  to  the  Committee  on  all  Customs  COBRA 
User  Fee  Account  expenditures  including  overtime  expenditures, 
de  minimus  callback  assignments,  and  any  proposals  for  improve- 
ments to  the  user  fee  laws  used  to  finance  inspectional  services. 
The  Comptroller  General  would  be  required,  within  one  year  after 
date  of  enactment,  to  review  user  fees  used  to  finance  inspectional 
services,  and  identify  additional  cost  savings. 

The  C-ommittee  believes  that  there  may  be  a  need  for  additional 
budgetary  controls  on  expenditures  for  overtime  expenses  from  the 
Customs  COBRA  User  Fee  Account.  The  Subcommittee  on  Over- 
sight considered  establishing  such  controls  by  submitting  such  ex- 
penditures to  the  authorization  and  appropriations  process.  The 
Committee  intends  for  the  Treasury  report  to  address  whether  the 
Customs  COBRA  User  Fee  Account  should  be  subject  to  the  author- 
ization and  appropriation  process.  Also,  the  Committee  beheves 
that  the  current  structure  of  the  Customs  user  fee  laws  used  to  fi- 
nance inspectional  services  may  need  improvement.  While  the  Cus- 
toms COBRA  User  Fee  Account  receipts  are  primarily  derived 
from  air  passengers,  these  funds  are  not  all  used  for  air  passenger 
inspectional  services.  For  example,  the  Customs  COBRA  User  Fee 
Account  pays  for  overtime  expenses  for  processing  cargo  at  sea- 
ports and  other  inspectional  activities  outside  airports.  Further,  ap- 
propriated salaries  and  expenses  fimds  are  currently  used  to  fi- 
nance the  majority  of  full  and  part-time  air  passenger  officers.  The 
Committee  intends  for  the  Treasury  report  to  address  whether  all 
activities  relating  to  air  passenger  processing  should  be  consolidat- 
ed under  the  Customs  COBRA  User  Fee  Account.  In  addition, 
under  the  current  law,  the  Secretary  has  the  authority  to  adjust 
the  merchandise  processing  fee,  within  established  limits,  in  order 
to  reflect  changes  in  economic  activity  and  enacted  appropriations 
levels.  The  Committee  intends  for  the  Treasury  report  to  address 
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whether  the  Secretary  should  have  similar  authority  for  these  user 
fees. 

Effective  date 
On  enactment. 

Title  III — Availability  and  Use  of  Death  Information  Under  the 
Old-Age,  Survivors,  and  Disability  Insurance  Program 

Sec.  SOL  Improvements  in  program  for  use  of  death  certificates  to 
correct  program  information 

Present  law 

Under  section  205(r)  of  the  Social  Security  Act,  the  Secretary  of 
Health  and  Human  Services  is  authorized  to  enter  into  voluntary 
contracts  with  the  States  for  the  purpose  of  obtaining  death  certifi- 
cate and  other  related  information  to  be  used  in  the  administration 
of  the  Social  Security  Act.  In  addition,  under  section  205(r),  the 
Secretary  is  authorized  to  redisclose  this  information  to  other  Fed- 
eral, State,  and  local  agencies  for  certain  specified  purposes,  subject 
to  such  safeguards  as  the  Secretary  determines  are  necessary  to 
prevent  any  unauthorized  redisclosure.  However,  because  these 
contracts  with  the  States  are  entirely  voluntary,  the  States  are 
able,  at  their  discretion,  to  include  contract  provisions  preventing 
the  Secretary  for  redisclosing  this  information  to  other  Federal, 
State  and  local  agencies. 

Explanation  of  provision 

The  bill  would  prohibit  a  State  from  using  an  individual's  Social 
Security  account  number  in  the  administration  of  any  driver's  li- 
cense or  motor  vehicle  registration  law,  where  the  State  has  not 
entered  into  a  contract  to  provide  death  certificate  and  related  in- 
formation to  the  Secretary,  or  where  the  State  is  a  party  to  a  con- 
tract with  the  Secretary  which  includes  any  restrictions  on  the  use 
of  the  death  information  provided  to  the  Secretary  by  the  State, 
except  to  the  extent  that  such  use  may  be  restricted  under  205(r)(g) 
of  the  Social  Security  Act. 

Effective  date 
One  year  after  date  of  enactment. 

Sec.  302.  Study  regarding  improvements  in  gathering  and  reporting 
death  information 

Present  law 

No  provision. 

Explanation  of  provision 

The  bill  would  require  the  Secretary  of  Health  and  Human  Serv- 
ices to  conduct  a  study  of  possible  improvements  in  the  current 
methods  of  gathering  and  reporting  death  information  by  Federal, 
State,  and  local  governments  which  would  result  in  more  efficient 
and  expeditious  handling  of  such  information.  By  December  31, 
1992,  the  Secretary  would  be  required  to  submit  a  written  report  to 
the  Committee  on  Ways  and  Means  and  the  Committee  on  Finance 
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setting  forth  the  results  of  this  study,  together  with  such  adminis- 
trative and  legislative  recommendations  as  the  Secretary  considers 
appropriate. 

Effective  date 
On  enactment. 

Title  IV— PBGC  Report  on  Employers  With  Underfunded  Plans 

Sec,  401.  Report  on  employers  with  underfunded  plans 

Present  law 

No  provision. 

Explanation  of  provision 

The  Pension  Benefit  Guaranty  Corporation  (PBGC)  is  required  to 
submit  a  report  to  the  Congress  each  year  listing:  the  name  of  each 
contributing  sponsor  of  1  or  more  pension  plans  that  have  under- 
funded pension  liabilities  aggregating  more  than  $25  million,  and 
the  name  of  each  contributing  sponsor  with  underfunded  liabilities 
in  excess  of  $5  million  and  with  respect  to  which  a  minimum  fund- 
ing waiver  has  been  granted  in  excess  of  $1  million.  The  report  will 
be  based  upon  information  that  can  be  publicly  disclosed  by  PBGC. 
The  report  is  due  on  January  31  of  each  calendar  year  after  1991. 

Effective  date 
On  enactment. 

III.  Matters  Required  To  Be  Discussed  Under  the  Rules  of  the 

House 

a.  vote  of  the  committee 

In  compliance  with  clause  2(1)(2)(B)  of  rule  XI  of  the  Rules  of  the 
House  of  Representatives,  the  following  statement  is  made  relative 
to  the  vote  of  the  Committee  in  reporting  the  bill:  H.R.  3837  was 
ordered  favorably  reported  by  the  Committee  by  voice  vote  with 
amendment. 

B.  OVERSIGHT  FINDINGS 

1.  Oversight  by  Committee  on  Ways  and  Means 

In  compliance  with  clause  2(1)(3)(A)  of  rule  XI  of  the  Rules  of  the 
House  of  Representatives,  the  Committee  reports  that  the  need  for 
this  legislation  was  confirmed  by  the  oversight  hearings  of  the  Sub- 
committee on  Oversight. 

£  Oversight  by  Committee  on  Government  Operations 

With  respect  to  clause  2(1)(3)(D)  of  rule  XI  of  the  Rules  of  the 
House  of  Representatives,  no  oversight  findings  or  recommenda- 
tions have  been  submitted  to  the  Committee  by  the  Committee  on 
Government  Operations  with  respect  to  the  subject  matter  con- 
tained in  the  bill. 
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C.  BUDGETARY  AUTHORITY  AND  COST  ESTIMATES 

1.  Statement  of  new  budget  authority  or  tax  expenditures 

In  compliance  with  clause  2(1)(3)(B)  of  rule  XI  of  the  Rules  of 
the  House  of  Representatives,  the  Committee  states  that  the  letter 
from  the  Congressional  Budget  Office  indicates  that  there  is  a 
change  in  budget  authority  and  that  there  are  no  new  or  increased 
tax  expenditures  as  a  result  of  the  bilL 

2.  Cost  estimate  from  Congressional  Budget  Office 

In  compliance  with  clause  2(1)(3)(C)  of  rule  XI  of  the  Rules  of  the 
House  of  Representatives,  the  Committee  agrees  with  the  cost  esti- 
mates furnished  by  the  Congressional  Budget  Office  on  H.R.  3837 
and  required  to  be  included  herein: 

U.S.  Congress, 
Congressional  Budget  Office, 

Washington,  DC,  April  7,  1992. 

Hon.  Dan  Rostenkowski, 

Chairman,  Committee  on  Ways  and  Means, 

House  of  Representatives,  Washington,  DC 

Dear  Mr.  Chairman:  The  Congressional  Budget  Office  has  pre- 
pared the  attached  cost  estimate  for  H.R.  3837,  the  Federal  Pro- 
gram Improvement  Act  of  1992,  as  ordered  reported  by  the  House 
Committee  on  Ways  and  Means  on  April  1,  1992. 

H.  R.  3837  would  affect  direct  spending  and  receipts,  and  thus 
would  be  subject  to  pay-as-you-go  procedures  under  section  252  of 
the  Balanced  Budget  and  Emergency  Deficit  Control  Act  of  1985. 
As  a  result,  the  estimate  required  under  clause  8  of  House  Rule 
XXI  also  is  attached. 

If  you  wish  further  details  on  this  estimate,  we  will  be  pleased  to 
provide  them. 

Sincerely, 

Robert  D.  Reischauer. 
congressional  budget  office  cost  estimate 

I.  Bill  number:  H.R.  3837. 

2.  Bill  title:  Federal  Program  Improvement  Act  of  1992. 

3.  Bill  status:  As  ordered  reported  by  the  House  Committee  on 
Ways  and  Means  on  April  1,  1992. 

4.  Bill  purpose:  H.R.  3837  would  make  a  number  of  changes  in 
the  administration  of  the  Medicare  program,  reform  the  compensa- 
tion package  of  Customs  officers,  prevent  the  payment  of  federal 
benefits  to  deceased  individuals,  and  require  reports  on  emplo3^ers 
with  underfunded  pension  plans. 

5.  Estimated  cost  to  the  Federal  Government: 
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[By  fiscal  years,  in  millions  of  dollars] 

1993       1994       1995       1996  1997 


Direct  spending 

Title  I— Medicare: 

Prohibition  on  carrier  shopping: 

Estimated  budget  authority  

Estimated  outlays  

Title  II— Customs  Officer  Pay  Reform: 
Retirement  provisions: 

Estimated  budget  authority  

Estimated  outlays  

Title  III— Availability  and  Use  of  Death  Information  Under  the  Old-Age, 
Survivors,  and  Disability  Insurance  Program: 
Program  Improvements: 

Estimated  budget  authority  

Estimated  outlays  

Total  direct  spending: 

Estimated  budget  authority  

Estimated  outlays  „  

Revenues 

Title  II— Customs  Officer  Pay  Reform: 

Estimated  revenues  

Amounts  subject  to  appropriation 
Title  II— Customs  Officer  Pay  Reform: 

Estimated  authorization  level  

Estimated  outlays  ., 

Title  III— Availability  and  Use  of  Death  Information  Under  the  Old-Age, 
Survivors,  and  Disability  Insurance  Program: 
Study: 

Estimated  authorization  level   1      {^)      (*)  (*) 

Estimated  outlays  ,   1      (^)      {^)  (') 

Title  IV— PBGC  Report  on  Employers  with  Underfunded  Plans: 
Study: 

Estimated  authorization  level   (i)      {^)  (')  (') 

Estimated  outlays   (i)      (i)  n  (M 

Total  amounts  subject  to  appropriation: 

Estimated  authorization  level   2        1        1      -9  -9 

Estimated  outlays   2        1  1-9-9 

1  Less  than  $500,000. 
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Basis  of  estimate 

Title  I — Medicare 

Carrier  Shopping.  H.R.  3837  includes  several  provision  relating 
to  the  reimbursement  for  durable  medical  equipment  (DEM)  under 
the  Medicare  program.  The  only  provision  that  has  budgetary  ef- 
fects deals  with  the  prohibition  on  carrier  shopping.  Under  current 
practice,  some  DME  suppliers  are  submitting  claims  for  this  equip- 
ment through  the  carrier  with  the  highest  reimbursement  rates  for 
the  equipment.  This  provision  would  require  suppliers  to  submit 
claims  for  DME,  prosthetic  devices,  orthotics  and  prosthetics,  and 
ostomy  bats  and  supplies  related  to  ostomy  care  to  the  carrier 
whose  geographic  area  includes  the  location  where  the  items  or 
services  are  actually  provided  to  the  patient.  This  change  would 
take  effect  on  July  1,  1993.  Based  on  information  from  the  Health 
Care  Financing  Administration  (HCFA),  this  provision  could  save 


27 


approximately  two  percent  of  DME  reimbursements  per  year,  or  an 
estimated  $27  million  over  the  1993-1997  period. 

Secondary  Payer  Program.  The  bill  would  also  includes  provi- 
sions relating  to  the  Medicare  Secondary  Payer  (MSP)  program. 
This  program  identifies  and  collects  reimbursements  erroneously 
made  when  other  health  insurance  exists  (and  is  primary  payer  to 
Medicare).  These  provisions  would  strengthen  the  identification 
and  enforcement  mechanisms  that  HCFA  can  employ  to  collect 
these  funds.  Discussions  with  HCFA  staff  have  indicated  that  any 
budget  effects  from  these  changes  are  likely  to  be  small,  but  no 
data  are  available  to  develop  a  precise  estimate. 

Title  II — Customs  Officer  Pay  Reform 

Treatment  of  Overtime  and  Premium  Pay.  H.R.  3837  would 
make  several  changes  to  the  overall  compensation  package  for  Cus- 
toms officers.  To  begin  with,  the  bill  would  change  the  overtime 
compensation  paid  for  Customs  inspection  activities.  Under  current 
law,  employees  of  the  U.S.  Customs  Service  who  are  involved  in  in- 
spection services— hereafter  referred  to  as  "Customs  officers" — 
earn  overtime  pay  in  three  situations:  (1)  hours  worked  between 
5:00  p.m.  and  8:00  a.m.  from  Monday  through  Saturday;  (2)  hours 
worked  on  holidays;  and  (3)  hours  worked  on  Sunday.  H.R.  3837 
would  reform  the  compensation  for  overtime  as  follows: 

(1)  Hours  worked  between  5:00  p.m.  and  8:00  a.m.  from  Monday 
through  Saturday. 

Under  current  law.  Customs  officers  generally  earn  four  hours  of 
basic  (regular  time)  pay  for  each  two  hours  of  overtime.  Any  frac- 
tion of  overtime  that  amounts  to  at  least  one  hour  is  counted  as 
two  hours.  Alternatively,  in  certain  cases  Customs  officers  are  com- 
pensated according  to  U.S.  Customs  service  regulations.  For  exam_- 
ple,  the  regulations  provide  that  a  Customs  officer  who  is  called  to 
duty  between  6  a.m.  and  8  a.m.  earns  four  hours  of  basic  pay  for 
any  amount  of  time  worked. 

Under  H.R.  3837,  Customs  officers  who  are  required  to  perform 
work  in  excess  of  40  hours  in  their  regular  workweek  or  eight 
hours  in  a  day  would  be  compensated  at  a  rate  of  two  hours  of 
basic  pay  per  hour  of  overtime  for  any  amount  of  overtime  worked. 
The  only  exception  to  this  constant  "double-time"  rate  would  be  in- 
stances in  which  a  Customs  officer  is  required  to  return  to  work  at 
least  one  hour  after  already  having  worked  an  eight-hour  day 
("call-back"  assignments).  In  such  cases  a  minimum  of  four  hours 
of  basic  pay  would  be  earned  for  any  amount  of  overtime  worked. 
(If  two  or  more  hours  of  overtime  are  worked  then  the  double-time 
rate  would  apply.)  Additionally,  Customs  officers  would  receive 
three  hours  of  basic  pay  as  compensation  for  commute  time  in- 
volved in  the  return  to  work. 

(2)  Hours  worked  on  holidays. 

Under  current  law.  Customs  officers  receive  16  hours  of  basic  pay 
plus  the  basic  hourly  rate  for  any  amount  of  time  worked.  Holidays 
are  not  regular  workdays  for  any  Customs  officer. 

Under  H.R.  3837,  Customs  officers  would  be  compensated  at  a 
constant  rate  of  two  hours  of  basic  pay  per  hour  of  overtime. 

(3)  Hours  worked  on  Sundays. 
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Under  current  law,  Customs  officers  receive  16  hours  of  basic  pay 
for  any  amount  of  time  worked  up  to  8  hours.  Sunday  is  not  a  regu- 
lar workday  for  any  Customs  officer. 

Under  H.R.  3837,  Customs  officers  would  be  compensated  at  a 
constant  rate  of  two  hours  of  basic  pay  per  hour  of  overtime. 

In  addition  to  changing  overtime  compensation,  H.R.  3837  would 
change  and  expand  the  compensation  for  premium  pay.  Apart  from 
overtime  compensation.  Customs  officers  also  earn  bonus,  or  premi- 
um, pay  of  ten  percent  of  their  basic  pay  for  hours  worked  between 
6:00  p.m.  and  6:00  a.m.  Monday  through  Saturday.  Premium  pay  is 
awarded  only  for  work  that  occurs  within  an  officer's  regular  eight- 
hour  day.  H.R.  3837  would  increase  such  pay  as  follows: 

(1)  If  more  than  four  hours  of  regularly  scheduled  work  occur  be- 
tween 3  p.m.  and  midnight,  then  Customs  officers  would  earn  pre- 
mium pay  of  15  percent  of  basic  pay  for  all  regularly  scheduled 
hours  (not  just  the  time  between  3  p.m.  and  midnight). 

(2)  If  more  than  four  hours  of  regularly  scheduled  work  occur  be- 
tween 11  p.m.  and  8  a.m.,  then  Customs  officers  would  earn  premi- 
um pay  of  20  percent  of  basic  pay  for  all  regularly  scheduled  hours 
(not  just  the  time  between  11  p.m.  and  8  a.m.). 

(3)  Customs  officers  who  perform  any  regularly  schedule  work  on 
a  Sunday  would  earn  premium  pay  of  50  percent  of  basic  pay. 

(4)  Customs  officers  who  perform  any  regularly  scheduled  work 
on  a  holiday  would  earn  premium  pay  of  100  percent  of  basic  pay. 

Currently,  Customs  officers  may  earn  no  more  than  $25,000  an- 
nually in  overtime  compensation.  H.R.  3837  would  place  a  $25,000 
cap  not  only  on  overtime  compensation  (including  commute  com- 
pensation), but  also  on  premium  pay,  which  presently  is  exempt 
from  the  cap. 

Based  on  actual  overtime  hours  worked  and  overtime  costs  in- 
curred during  fiscal  years  1990  and  1991,  CBO  estimates  that  the 
pa)mient  of  overtime  at  double-time  rather  than  under  the  current 
system  would  save  about  $18  million  annually.  However,  the  mini- 
mum four-hour  callback  provision  and  the  commute  provision 
would  cost  about  $2  million  annually.  In  addition,  the  expanded 
premium  pay  under  H.R.  3837  would  cost  about  $4  million  annual- 
ly above  current  expenditures  on  premium  pay.  Therefore,  the 
modifications  to  overtime  and  premium  compensation  would  save 
about  $12  million  annually  beginning  in  fiscal  year  1993,  assuming 
that  the  1990-1991  overtime  workload  for  Customs  would  continue 
and  remain  fairly  constant. 

There  is  a  permanent,  indefinite  appropriation  within  the  Cus- 
toms salaries  and  expenses  account  from  which  inspectional  over- 
time and  inspectional  enhancement  services  are  expended.  This 
permanent,  indefinite  account  is  not  subject  to  the  regular  appro- 
priations process,  and  it  is  funded  entirely  by  the  user  fee  collec- 
tions authorized  by  COBRA  (the  Consolidated  Omnibus  Budget 
Reconciliation  Act  of  1985).  Of  the  $12  million  in  estimated  savings 
from  changes  in  overtime  and  premium  compensation,  $10  million 
in  annual  savings  would  be  recorded  in  this  account.  (The  other  $2 
million  would  come  from  appropriations.  Currently,  premium  pay 
of  about  $2  million  annually  is  expended  from  appropriated  funds; 
this  amount  would  be  funded  by  CX)BRA  user  fee  collections  under 
H.R.  3837  and  appropriations  would  be  correspondingly  reduced.) 
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However,  the  bill  would  necessitate  an  additional  $9  million  in 
annual  pajnnents  from  this  account  to  the  Civil  Service  Trust  Fund 
(as  discussed  below).  Under  H.R.  3837,  any  collections  in  excess  of 
inspectional  overtime  expenses,  premium  pay,  and  agency  retire- 
ment contributions  could  be  applied  to  inspectional  enhancement 
services.  Therefore,  as  a  result  of  the  changes  in  this  bill,  an  addi- 
tional $1  million  annually  could  be  expended  on  inspectional  en- 
hancement services  and  would  partially  offset  the  savings  in  fiscal 
years  1993  through  1995.  The  net  savings  would  be  $11  million  a 
year — appearing  in  the  budget  as  a  $9  million  increase  in  receipts 
to  the  Civil  Service  Trust  Fund  and  a  $2  million  decrease  in  appro- 
priated spending. 

In  fiscal  years  1996  and  1997,  however.  Customs  user  fees  will 
lapse,  which  would  effectively  eliminate  the  permanent,  indefinite 
account  and  make  overtime  and  other  expenses  paid  from  that  ac- 
count subject  to  appropriation.  The  estimated  savings  of  $12  mil- 
lion a  year  would  then  be  reflected  on  the  budget  as  a  $9  million 
increase  in  receipts  to  the  Civil  Service  Trust  Fund  and  a  $3  mil- 
lion reduction  in  the  Customs  Service  appropriation. 

Retirement  Credit.  H.R.  3837  would  allow  Customs  officers  to 
credit  up  to  one-half  of  the  statutory  maximum  in  overtime  pay 
into  their  basic  pay  for  determining  their  retirement  annuity. 
Under  current  law,  no  overtime  pay  is  included  in  calculating  the 
federal  government  retirement  annuity. 

The  statutory  maximum  overtime  pay  would  be  $25,000  in  fiscal 
year  1993.  This  would  amount  to  an  extra  $12,500  included  in  1993 
in  the  high-three  calculation  used  to  determine  retirement  annu- 
ities. CBO  estimates  that  approximately  150  Customs  officers  retire 
each  year.  This  bill  would  result  in  additional  outlays  to  the  Civil 
Service  Trust  Fund  of  about  $1  million  in  fiscal  year  1995,  $3  mil- 
lion in  fiscal  year  1996,  and  $4  million  in  fiscal  year  1997  as  Cus- 
toms officers  would  be  retiring  with  higher  annuities.  Costs  in 
fiscal  years  1993  and  1994  are  estimated  to  be  less  than  $500,000. 
In  addition.  Customs  officers  would  be  required  to  make  an  employ- 
ee contribution  for  the  portion  of  their  overtime  pay  that  would 
now  be  included  in  determining  their  retirement  annuity.  The  em- 
ployee contribution  would  be  7  percent  for  employees  covered  by 
the  Civil  Service  Retirement  System  and  0.8  percent  for  employees 
covered  by  the  Federal  Employees'  Retirement  System.  There  are 
currently  about  6,000  Customs  officers.  The  extra  employee  retire- 
ment contributions  would  increase  revenues  by  about  $3  million  in 
fiscal  year  1993  and  by  about  $4  million  annually  in  fiscal  years 
1994  through  1997.  These  costs  and  revenues  would  be  considered 
direct  spending  and  receipts,  respectively,  and  those  amounts  pro- 
jected for  fiscal  years  1992-1995  would  be  counted  for  pay-as-you-go 
scoring.  These  provisions  would  be  effective  upon  enactment;  CBO 
assumes  an  enactment  date  of  October  1,  1992. 

The  increase  in  retirement  benefits  would  necessitate  additional 
payments  each  year  from  the  Customs  Service  to  the  Civil  Service 
Trust  Fund.  CBO  estimates  that  such  payments  would  amount  to 
$9  million  a  year.  They  would  initially  come  from  the  Customs  user 
fee  account.  These  provisions  are  intragovernmental  transactions — 
they  would  be  recorded  as  outlays  from  the  spending  account  and 
as  offsetting  receipts  to  the  retirement  fund. 
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Other  Provisions.  H.R.  3837  would  permit  the  use  of  fees  author- 
ized by  COBRA  and  recorded  in  the  Customs  User  Fee  Account  for 
payment  of  agency  contributions  to  the  Civil  Service  Trust  Fund 
and  for  pajnnent  of  premium  pay.  The  bill  would  make  disburse- 
ment of  COBRA  funds  subject  to  apportionment  by  the  Office  of 
Management  and  Budget.  Currently,  COBRA  fee  collections  are 
used  to  fund  inspectional  overtime  and  inspectional  enhancement 
activities. 

The  bill  would  authorize  the  Secretary  of  the  Treasury  to  pay  a 
cash  award,  up  to  five  percent  of  basic  pay,  to  Customs  officers  who 
make  substantial  use  of  a  foreign  language  in  the  performance  of 
their  official  duties.  We  estimate  that  the  costs  associated  with  this 
bonus  pay  would  be  about  $3  million  annually,  beginning  in  fiscal 
year  1993,  to  be  paid  from  appropriated  funds. 

The  bill  also  would  direct  the  General  Accounting  Office  (GAO) 
to  prepare  a  report  on  the  use  of  Customs  user  fees  to  finance  in- 
spection services  and  on  the  potential  cost  savings  from  hiring  ad- 
ditional Customs  inspectors  as  opposed  to  relying  on  overtime.  The 
report  would  be  due  within  one  year  of  enactment  of  the  bill.  In 
addition,  H.R.  3837  would  direct  the  Secretary  of  the  Treasury  to 
prepare  reports  annually  on  expenditures  from  the  Customs  User 
Fee  Account  and  on  the  duration  of  callback  assignments  and,  as 
part  of  the  President's  fiscal  year  1994  budget,  to  prepare  a  propos- 
al for  improving  the  financing  of  inspectional  services  via  user  fees. 
We  estimate  that  these  report  would  cost  less  than  $500,000. 

Finally,  H.R.  3837  would  make  Canine  Enforcement  Officers  of 
the  U.S.  Customs  Service  officially  covered  by  the  compensation 
package  of  Customs  officers.  Currently,  Canine  Enforcement  Offi- 
cers are  not  officially  covered  by  this  compensation  package  al- 
though they  generally  are  compensated  as  if  they  were.  CBO  esti- 
mates that  this  change  would  result  in  no  significant  costs  or  sav- 
ings. 

Title  III— Availability  and  Use  of  Death  Information  Under 
the  Old-Age,  Survivors,  and  Disability  Insurance  Pro- 
gram 

H.R.  3837  attempts  to  ensure  that  the  death  information  pur- 
chased from  states  by  the  SSA  would  be  passed  on  to  other  agen- 
cies by  SSA.  The  data  would  be  used  by  other  federal  agencies  to 
verify  the  accuracy  of  their  own  records,  and  to  ensure  that  benefit 
payments  are  terminated  promptly  when  a  recipient  dies.  The  pro- 
vision would  provide  for  the  sharing  of  death  information  from  all 
of  the  states  that  volunteer  to  supply  the  data,  rather  than  only 
those  that  currently  have  unrestrictive  contracts.  (Death  informa- 
tion collected  by  SSA  either  directly  or  through  unrestrictive 
agreements  with  states  is  already  being  shared  with  other  Federal 
agencies.)  In  order  to  persuade  states  who  currently  have  restric- 
tive use  contracts  to  renegotiate  with  SSA,  H.R.  3837  would  not 
allow  uncooperative  states  to  use  Social  Security  numbers  for 
motor  vehicle  registration  or  drivers  license  systems.  The  CBO  as- 
sumes that  this  change  would  induce  virtually  all  states  to  provide 
unrestricted  death  information. 

This  provision  is  estimated  to  reduce  direct  spending  by  about 
$13  million  over  the  next  five  years.  This  estimate  relies  upon  data 


31 


presented  in  a  GAO  report  (February  1991)  that  show,  for  cases 
where  they  found  matches  between  SSA  death  records  and  federal 
agency  payment  files  in  September  1989,  erroneous  payments  de- 
tected through  restricted  state  death  certificate  information  ac- 
counted for  6.5  percent  of  all  erroneous  payments  where  SSA 
records  indicated  the  beneficiary  had  died.  Thus,  while  the  GAO 
found  about  $4,3  million  in  erroneous  payments  in  various  pro- 
grams in  September  1989  and  about  $0.5  million  in  erroneous  pay- 
ments by  the  Veterans'  Administration,  only  about  $0.2  million  to 
$0.3  million  in  that  month  was  associated  with  the  death  reports 
from  states  with  restrictive  contracts.  In  addition,  the  GAO  report 
on  welfare  recipients  in  Maryland,  Pennsylvania,  and  District  of 
Columbia  (April  1991)  indicates  a  very  small  percentage  of  cases 
where  the  states  continue  to  pay  benefits  in  cases  where  SSA 
records  showed  the  person  had  died.  Although  the  GAO  estimates 
do  not  reflect  any  subsequent  recovery  of  the  erroneous  payments, 
CBO  assumes  that  roughly  80  percent  of  these  payments  would  be 
recovered  through  current  law  methods  for  reclaiming  erroneous 
pa5mients.  This  percentage  is  lower  than  the  recovery  rate  for  erro- 
neous Social  Security  pa3nnents. 

First-year  savings  are  higher  than  for  later  years.  This  reflects 
the  initial  purging  from  the  benefit  rolls  of  cases  where  benefits 
continue  to  be  paid  after  the  beneficiary's  death.  In  the  GAO's 
sample  of  130  cases  where  benefits  were  terminated  by  agencies 
after  receiving  death  reports  from  SSA,  the  median  spell  of  errone- 
ous pa5nnents  was  between  12  months  and  24  months,  with  average 
spell  possibly  exceeding  24  months.  After  the  sharing  of  death  in- 
formation begins,  these  relatively  long  periods  where  benefits  con- 
tinue for  over  a  year  will  become  more  uncommon.  CBO  estimates 
that  the  ultimate  recovery  rate  for  the  initial  cases  terminated 
under  the  data  exchange  will  be  much  lower  than  that  for  the  on- 
going program,  and  that  a  significant  portion  of  the  recoveries  as- 
sociated with  the  initial  case  terminations  will  occur  in  the  pro- 
gram's second  year.  As  a  result,  virtually  no  net  savings  will  occur 
in  1994. 

Title  IV— PBGC  Report  on  Employers  With  Underfunded 
Plans 

H.R.  3837  would  require  the  Pension  Benefit  Guaranty  Corpora- 
tion to  submit  an  annual  report  on  employers  with  underfunded 
plans.  CBO  estimates  that  the  costs  of  these  reports  would  be  less 
than  $500,000  in  each  year. 

6.  Pay-as-you-go  considerations:  The  Budget  Enforcement  Act  of 
1990  sets  up  pay-as-you-go  procedures  for  legislation  affecting 
direct  spending  or  receipts  through  1995.  The  benchmark  against 
which  changes  in  direct  spending  or  receipts  are  measured  is  the 
baseline  as  described  in  the  act. 

The  Medicare  provisions  of  the  bill  would  reduce  direct  spending, 
as  would  the  use  by  other  federal  agencies  of  SSA  records  of  death 
information.  The  retirement  provisions  of  Title  II  would  result  in 
net  additional  collections  to  the  Civil  Service  Trust  Fund  and  in 
revenues  that  result  from  employee  contributions.  The  effects  of 
these  provisions  are  shown  in  the  table  below. 
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[By  fiscal  years,  in  millions  of  dollars] 


1992 

1993 

1994 

1995 

Title  1— Medicare: 

Change  in  outlays  

  0 

-1 

-5 

-6 

Change  in  receipts  

  0 

0 

0 

0 

Title  II— Customs  Officer  Pay  Reform: 

Change  in  outlays  

  0 

-9 

-9 

-8 

Change  in  receipts  

  0 

3 

4 

4 

Titio  III  Auailahilitu  anH  Iko  nf  Roath  Informatinn  llnrlor  the  DIH.&o 

line  III — nvdiiduiiiiy  diiu  uoc  ui  ucaiii  iiiiuiiiiaiiuii  uiiuci  iiic  uiu-nj 

0   Qiiruiunrc  snH 

C,   OUlVIVUlO,  dllU 

Disability  Insurance  Program: 

Change  in  outlays  

  0 

-8 

-1 

Change  in  receipts  

  0 

0 

0 

0 

Total: 

Change  in  outlays  

  0 

-18 

-14 

-15 

Change  in  receipts  

  0 

3 

4 

4 

1  Less  tlian  $500,000. 


7.  Estimated  cost  to  State  and  local  government:  None. 

8.  Estimate  comparison:  None. 

9.  Previous  CBO  estimate:  None. 

10.  Estimate  prepared  by:  Lori  Housman,  Medicare;  Mark 
Grabowicz,  Customs;  Paul  CuUinan,  Social  Security;  Cathy  EUman, 
PBGC  and  Customs  Retirement. 

11.  Estimate  approved  by:  C.G.  Nuckols,  Assistant  Director  for 
Budget  Analysis. 

CONGRESSIONAL  BUDGET  OFFICE  ESTIMATE  ^ 

The  applicable  cost  estimate  of  this  act  for  all  purposes  of  sec- 
tions 252  and  253  of  the  Balanced  Budget  and  Emergency  Deficit 
Control  Act  of  1985  shall  be  as  follows: 


[By  fiscal  years,  in  millions  of  dollars] 


1992       1993       1994  1995 


Change  in  outlays   0     -18     -14  -15 

Change  in  receipts  ,   0        3        4  4 


Inflation  impact 

With  respect  to  clause  2(1)(4)  of  rule  XI  of  the  Rules  of  the  House 
of  Representatives,  the  Committee  states  that  H.R.  3827  would  not 
have  an  inflationary  impact  on  prices  and  costs  in  the  operation  of 
the  general  economy. 

IV.  Changes  in  Existing  Law  Made  by  the  Bill,  as  Reported 

In  compliance  with  clause  3  of  rule  XIII  of  the  Rules  of  the 
House  of  Representatives,  changes  in  existing  law  made  by  the  bill, 
as  reported,  are  shown  as  follows  (existing  law  proposed  to  be  omit- 


^  An  estimate  of  H.R.  3837,  the  Federal  Program  Improvement  Act  of  1992,  as  ordered  report- 
ed by  the  House  Committee  on  Ways  and  Mesms  on  April  1,  1992.  This  estimate  was  transmitted 
by  the  Congressional  Budget  Office  on  April  7,  1992. 
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ted  is  enclosed  in  black  brackets,  new  matter  is  printed  in  italic, 
existing  law  in  which  no  change  is  proposed  is  shown  in  roman): 

Social  Security  Act 

TITLE  II— FEDERAL  OLD-AGE,  SURVIVORS,  AND  DISABILITY 
INSURANCE  BENEFITS 

*  «  «  *  *  >|c  « 

EVIDENCE,  PROCEDURE,  AND  CERTIFICATION  FOR  PAYMENT 

Sec.  205.  (a)  *  *  * 

****♦♦♦ 

USE  OF  DEATH  CERTIFICATES  TO  CORRECT  PROGRAM  INFORMATION 

(r)(l)  The  Secretary  shall  undertake  to  establish  a  program  under 
which — 

(A)  *  *  * 

(B)  there  will  be  (i)  a  comparison  of  such  information  on  such 
individuals  with  information  on  such  individuals  in  the  records 
being  used  in  the  administration  of  this  Act,  (ii)  validation  of 
the  results  of  such  comparisons,  and  (iii)  corrections  in  such 
records  to  accurately  reflect  the  status  of  such  individuals. 

Any  contract  entered  into  pursuant  to  subparagraph  (A)  shall  not 
include  any  restriction  on  the  use  of  information  obtained  by  the 
Secretary  pursuant  to  such  contract,  except  to  the  extent  that  such 
use  may  be  restricted  under  paragraph  (6). 

{2)(A)  Each  State  (or  political  subdivision  thereof)  which  fur- 
nishes the  Secretary  with  information  on  records  of  deaths  in  the 
State  or  subdivision  under  this  subsection  may  be  paid  by  the  Sec- 
retary from  amounts  available  for  administration  of  this  Act  the 
reasonable  costs  (established  by  the  Secretary  in  consultations  with 
States)  for  transcribing  and  transmitting  such  information  to  the 
Secretary. 

(B)  Notwithstanding  section  7(a)(2)(B)  of  the  Privacy  Act  of  197k 
and  clauses  (i)  and  (v)  of  subsection  (c)(2)(C)  of  this  section,  any 
State  which  is  not  a  party  to  a  contract  with  the  Secretary  meeting 
the  requirements  of  paragraph  (1)  (and  any  political  subdivision 
thereof)  may  not  utilize  an  individual's  social  security  account 
number  in  the  administration  of  any  driver's  license  or  motor  vehi- 
cle registration  law. 

(3)  In  the  case  of  individuals  with  respect  to  whom  federally 
funded  benefits  are  provided  by  (or  through)  a  Federal  [or  StateJ 
agency  other  than  under  this  Act,  the  Secretary  shall  to  the  extent 
feasible  provide  such  information  through  a  cooperative  arrange- 
ment with  such  agency,  for  ensuring  proper  payment  of  those  bene- 
fits with  respect  to  such  individuals  if — 

(A)  under  such  arrangement  the  agency  provides  reimburse- 
ment to  the  Secretary  for  the  reasonable  cost  of  carrying  out 
such  arrangement,  and 

(B)  such  arrangement  does  not  conflict  with  the  duties  of  the 
Secretary  under  paragraph  (1). 
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[(4)  The  Secretary  may  enter  into  similar  agreements  with 
States  to  provide  information  for  their  use  in  programs  wholly 
funded  by  the  States  if  the  requirements  of  subparagraphs  (A)  and 
(B)  of  paragraph  (3)  are  met.] 

(4XA)  In  the  case  of  individuals  with  respect  to  whom  federally 
funded  benefits  are  provided  by  (or  through)  a  State  agency  other 
than  under  this  Act,  the  Secretary  shall  to  the  extent  feasible  pro- 
vide such  information  free  of  charge  through  a  cooperative  arrange- 
ment with  such  agency,  for  ensuring  proper  payment  of  those  bene- 
fits with  respect  to  such  individuals,  if  such  arrangement  does  not 
conflict  with  the  duties  of  the  Secretary  under  paragraph  (1), 

(B)  The  Secretary  may  enter  into  similar  agreements  with  States 
to  provide  information  free  of  charge  for  their  use  in  programs 
wholly  funded  by  the  States  if  such  arrangement  does  not  conflict 
with  the  duties  of  the  Secretary  under  paragraph  (1). 

TITLE  XVIII— HEALTH  INSURANCE  FOR  THE  AGED  AND 

DISABLED 

Part  A — Hospital  Insurance  Benefits  for  the  Aged  and 

Disabled 

******* 
Sec.  1816.  (a)  *  *  * 

*  *  «  *  *  *  * 

(f)(1)  In  order  to  determine  whether  the  Secretary  should  enter 
into,  renew,  or  terminate  an  agreement  under  this  section  with  an 
agency  or  organization,  whether  the  Secretary  should  assign  or  re- 
assign a  provider  of  services  to  an  agency  or  organization,  and 
whether  the  Secretary  should  designate  an  agency  or  organization 
to  perform  services  with  respect  to  a  class  of  providers  of  services, 
the  Secretary  shall  develop  standards,  criteria,  and  procedures  to 
evaluate  such  agency's  or  organization's  (A)  overall  performance  of 
claims  [processing]  processing  (including  the  agency's  or  organiza- 
tion 's  success  in  recovering  payments  made  under  this  title  for  serv- 
ices for  which  payment  has  been  or  could  be  made  under  a  primary 
plan  (as  defined  in  section  1862(b)(2)(A)))  and  other  related  func- 
tions required  to  be  performed  by  such  an  agency  or  organization 
under  an  agreement  entered  into  under  this  section,  and  (B)  per- 
formance of  such  functions  with  respect  to  specific  providers  of 
services,  and  the  Secretary  shall  establish  standards  and  criteria 
with  respect  to  the  efficient  and  effective  administration  of  this 
part.  No  agency  or  organization  shall  be  found  under  such  stand- 
ards and  criteria  not  to  be  efficient  or  effective  or  to  be  less  effi- 
cient or  effective  solely  on  the  ground  that  the  agency  or  organiza- 
tion serves  only  providers  located  in  a  single  State. 

******* 

(k)  An  agreement  with  an  agency  or  organization  under  this  sec- 
tion shall  require  that  such  agency  or  organization  submit  an 
annual  report  to  the  Secretary  describing  the  steps  taken  to  recover 
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payments  made  for  items  or  services  for  which  payment  has  been  or 
could  he  made  under  a  primary  plan  (as  defined  in  section 
1862(hX2)(A)X 

»  *  *  ♦  «  ♦  * 

Part  B— Supplementary  Medical  Insurance  Benefits  for  the 
Aged  and  Disabled 

♦  ***♦♦* 

special  payment  rules  for  particular  items  and  services 

Sec.  1834.  (a)  Payment  for  Durable  Medical  Equipment. — 

(I)  *    *  * 

******* 

(10)  Exceptions  and  adjustments. — 

(A)  *  *  * 

(B)  Adjustment  for  inherent  reasonableness. — For 
covered  items  furnished  on  or  after  January  1,  1991,  the 
Secretary  is  authorized  to  apply  the  provisions  of  para- 
graphs (8)  and  (9)  (other  than  subparagraph  (D))  of  section 
1842(b)  to  covered  items  and  suppliers  of  such  items  and 
payments  under  this  subsection  as  such  provisions  apply  to 
physicians*  services  and  physicians  and  a  reasonable 
charge  under  section  1842(b).  In  applying  such  provisions 
to  payments  for  an  item  under  this  subsection,  the  Secretary 
shall  make  adjustments  to  the  payment  basis  for  the  item 
described  in  paragraph  (1)(B)  if  the  Secretary  determines  (in 
accordance  with  such  provisions  and  on  the  basis  of  prices 
and  costs  applicable  at  the  time  the  item  is  furnished)  that 
such  payment  basis  is  not  inherently  reasonable. 

******* 

(II)  Improper  billing  and  requirement  of  physician 

ORDER. — 

(A)  *  *  * 

******* 

(C)  Carrier  determinations  for  certain  items  in  ad- 
vance.— Upon  the  request  of  a  supplier,  a  carrier  shall  de- 
termine in  advance  whether  payment  for  an  item  may  not 
be  made  under  this  subsection  because  of  the  application  of 
section  1862(a)(1)  if— 

(i)  the  item  is  a  customized  item  (other  than  inexpen- 
sive items  specified  by  the  Secretary);  or 

(ii)  the  item  is  subject  to  special  carrier  scrutiny 
under  paragraph  (20)(B). 

[(12)  Regional  carriers. — ^The  Secretary  may  designate,  by 
regulation  under  section  1842,  one  carrier  for  one  or  more 
entire  regions  to  process  all  claims  within  the  region  for  cov- 
ered items  imder  this  section.] 
(12)  Use  of  carriers  to  process  claims. — 

(A)  Designation  of  regional  carriers. — The  Secretary 
may  designate,  by  regulation  under  section  1842,  one  carrier 
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for  one  or  more  entire  regions  to  process  all  claims  within 
the  region  for  covered  items  under  this  section. 

(B)  Prohibition  against  carrier  shopping. — (i)  No  sup- 
plier of  a  covered  item  may  present  or  cause  to  be  presented 
a  claim  for  payment  under  this  part  unless  such  claim  is 
presented  to  the  appropriate  carrier. 

(ii)  For  purposes  of  clause  (i),  the  term  ^^appropriate  carri- 
er" means  the  carrier  having  jurisdiction  over  the  geo- 
graphic area  that  includes  the  location  where  the  item  was 
directly  furnished  to  the  patient. 

******* 

(17)  Prohibition  against  unsolicited  telephone  contacts 
by  suppliers.— 

(A)  In  general.~A  supplier  of  a  covered  item  under  this 
subsection  may  not  contact  an  individual  enrolled  under 
this  part  by  telephone  regarding  the  furnishing  of  a  covered 
item  to  the  individual  (other  than  a  covered  item  the  sup- 
plier has  already  furnished  to  the  individual)  unless— 

(i)  the  individual  gives  permission  to  the  supplier  to 
make  contact  by  telephone  for  such  purpose;  or 

(ii)  the  supplier  has  furnished  a  covered  item  under 
this  subsection  to  the  individual  during  the  15-month 
period  preceding  the  date  on  which  the  supplier  con- 
tacts the  individual  for  such  purpose, 

(B)  Prohibiting  payment  for  items  furnished  subse- 
quent TO  UNSOLICITED  CONTACTS.— If  a  Supplier  knowingly 
contacts  an  individual  in  violation  of  subparagraph  (AX  no 
payment  may  be  made  under  this  part  for  any  item  subse- 
quently furnished  to  the  individual  by  the  supplier. 

(C)  Exclusion  from  program  for  suppliers  engaging 
IN  PATTERN  OF  UNSOLICITED  CONTACTS. — If  a  Supplier  know- 
ingly contacts  individuals  in  violation  of  subparagraph  (A) 
to  such  an  extent  that  the  supplier's  conduct  establishes  a 
pattern  of  contacts  in  violation  of  such  subparagraph,  the 
Secretary  shall  exclude  the  supplier  from  participation  in 
the  programs  under  this  Act,  in  accordance  with  the  proce- 
dures set  forth  in  subsections  (c),  (f),  and  (g)  of  section  1128. 

(18)  Refund  of  amounts  collected  fqr  certain  disal- 
lowed ITEMS. — 

(A)  In  general. — If  a  nonparticipating  supplier  fur- 
nishes to  an  individual  enrolled  under  this  part  a  covered 
item  for  which  no  payment  may  be  made  under  this  part  by 
reason  of  paragraph  (17)(B)  or  paragraph  (19)(A),  the  suppli- 
er shall  refund  on  a  timely  basis  to  the  patient  (and  shall 
be  liable  to  the  patient  for)  any  amounts  collected  from  the 
patient  for  the  item,  unless — 

(i)  the  supplier  establishes  that  the  supplier  did  not 
know  and  could  not  reasonably  have  been  expected  to 
know  that  payment  may  not  be  made  for  the  item  by 
reason  of  paragraph  (17)(B)  or  paragraph  (19XA),  or 

(ii)  before  the  item  was  furnished,  the  patient  was  in- 
formed that  payment  under  this  part  may  not  be  made 
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for  that  item  and  the  patient  has  agreed  to  pay  for  that 
item. 

(B)  Sanctions. — If  a  supplier  knowingly  and  willfully 
fails  to  make  refunds  in  violation  of  subparagraph  (A),  the 
Secretary  may  apply  sanctions  against  the  supplier  in  ac- 
cordance with  section  1842(j)(2). 

(C)  Notice. — Each  carrier  with  a  contract  in  effect  under 
this  part  with  respect  to  suppliers  of  covered  items  shall 
send  any  notice  of  denial  of  payment  for  covered  items  by 
reason  of  paragraph  (17)(B)  or  paragraph  (19)(A)  and  for 
which  payment  is  not  requested  on  an  assignment-related 
basis  to  the  supplier  and  the  patient  involved. 

(D)  Timely  basis  defined. — A  refund  under  subpara- 
graph (A)  is  considered  to  be  on  a  timely  basis  only  if— 

(i)  in  the  case  of  a  supplier  who  does  not  request  re- 
consideration or  seek  appeal  on  a  timely  basis,  the 
refund  is  made  within  30  days  after  the  date  the  sup- 
plier receives  a  denial  notice  under  subparagraph  (C), 
or 

(ii)  in  the  case  in  which  such  a  reconsideration  or 
appeal  is  taken,  the  refund  is  made  within  15  days 
after  the  date  the  supplier  receives  notice  of  an  adverse 
determination  on  reconsideration  or  appeal. 

(19)  Certification  of  suppliers. — 

(A)  In  general. — Notwithstanding  any  other  provision  of 
this  Act  (except  as  provided  in  subparagraph  (D)),  no  pay- 
ment may  be  made  under  this  part  for  covered  items  fur- 
nished on  or  after  January  1,  1994,  unless  the  supplier  fur- 
nishing the  item  meets  the  standards  for  certification  de- 
scribed in  subparagraph  (B). 

(B)  Standards  for  certification.— A  supplier  meets  the 
standards  for  certification  described  in  this  subparagraph 
if  (in  accordance  with  regulations  of  the  Secretary)  the  sup- 
plier— 

(i)  is  in  compliance  with  all  applicable  State  and 
Federal  licensure  and  regulatory  requirements; 

(ii)  maintains  a  physical  facility  and  inventory  on  an 
appropriate  site; 

(Hi)  has  appropriate  liability  insurance; 
(iv)  meets  such  other  appropriate  standards  as  the 
Secretary  may  establish  by  regulation. 

(C)  Prohibition  against  delegation  of  certifica- 
tions.— The  Secretary  may  not  delegate  the  responsibility  to 
certify  suppliers  under  subparagraph  (A)  to  any  non-govern- 
mental entity. 

(D)  Exception  for  suppliers  with  existing  provider 
AGREEMENTS. — Subparagraph  (A)  shall  not  apply  with  re- 
spect to  covered  items  furnished  by  a  supplier  that  is  a  pro- 
vider of  services  that  has  in  effect  an  agreemet  with  the 
Secretary  under  section  1866(a). 

(20)  Special    treatment    for    potentially  overused 

ITEMS. — 

(A)  Development  of  list  of  items  by  secretary. — The 
Secretary  shall  develop  and  periodically  update  a  list  of 
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items  for  which  payment  may  be  made  under  this  subsec- 
tion that  are  potentially  overused,  and  shall  include  in 
such  list  seat-lift  mechanisms,  transcutaneous  electrical 
nerve  stimulators,  motorized  scooters,  decubitus  care  mat- 
tresses, and  any  such  other  item  determined  by  the  Secre- 
tary to  be  potentially  overused  on  the  basis  of  any  of  the 
following  criteria — 

(i)  the  item  is  marketed  directly  to  potential  patients; 

(ii)  the  item  is  marketed  with  an  offer  to  potential 
patients  to  waive  the  costs  of  coinsurance  associated 
with  the  item  or  is  marketed  as  being  available  at  no 
cost  to  policyholders  of  a  medicare  supplemental  policy 
(as  defined  in  section  1882(g)(1); 

(Hi)  the  item  has  been  subject  to  a  consistent  pattern 
of  overutilizaton;  or 

(iv)  a  high  proportion  of  claims  for  payment  for  such 
item  under  this  part  may  not  be  made  because  of  the 
application  of  section  1862(a)(1) 
(B)  Items  subject  to  special  carrier  scrutiny.— Pay- 
ment may  not  be  made  under  this  part  for  any  item  con- 
tained in  the  list  developed  by  the  Secretary  under  subpara- 
graph (A)  unless  the  carrier  has  subjected  the  claim  for 
payment  for  the  item  to  special  scrutiny  or  has  followed  the 
procedures  described  in  paragraph  (11)(C)  with  respect  to 
the  item. 

(21)  Limitation  on  certain  physician  referrals. — 
(A)  Prohibition  of  certain  referrals. — 

(i)  In  general. — Except  as  provided  in  subparagraph 
(B),  if  a  physician  (or  immediate  family  member  of 
such  physician)  has  a  financial  relationship  with  an 
entity  specified  in  clause  (ii),  then — 

(I)  the  physician  may  not  make  a  referral  to  the 
entity  for  the  furnishing  of  covered  items  for  which 
payment  otherwise  may  be  made  under  this  part, 
and 

(II)  the  entity  may  not  present  or  cause  to  be  pre- 
sented a  claim  under  this  part  or  bill  to  any  indi- 
vidual, third  party  payor,  or  other  entity  for  cov- 
ered items  furnished  pursuant  to  a  referral  prohib- 
ited under  subclause  (I) 

(ii)  Financial  relationship  specified. — For  pur- 
poses of  this  paragraph,  a  financial  relationship  of  a 
physician  (or  immediate  family  member)  with  an  entity 
specified  in  this  clause  is — 

(I)  except  as  provided  in  subparagraphs  (C)  and 
(D),  an  ownership  or  investment  interest  in  the 
entity;  or 

(II)  except  as  provided  in  subparagraph  (E),  a 
compensation  arrangement  (as  defined  in  subpara- 
graph (H)(i)(a))  between  the  physician  (or  immedi- 
ate family  member)  and  the  entity. 

An  ownership  or  investment  interest  described  in 
subclause  (I)  may  be  through  equity,  debt,  or  other 
means. 
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(B)  General  exceptions  to  both  ownership  and  com- 
pensation ARRANGEMENT  PROHIBITIONS. — Subparagraph 
(AXi)  shall  not  apply  in  the  following  cases: 

(i)  Physicians'  services. — In  the  case  of  physicians' 
services  (as  defined  in  section  1861(q))  provided  person- 
ally by  (or  under  the  personal  supervision  of)  another 
physician  in  the  same  group  practice  (as  defined  in 
subparagraph  (HXiv))  as  the  referring  physician. 

(ii)  In-office  ancillary  services. — In  the  case  of 
services — 

(I)  that  are  furnished — 

(a)  personally  by  the  referring  physician,  per- 
sonally by  a  physician  who  is  a  member  of  the 
same  group  practice  as  the  referring  physician, 
or  personally  by  individuals  who  are  employed 
by  such  physician  or  group  practice  and  who 
are  personally  superised  by  the  physician  or  by 
another  physician  in  the  group  practice,  and 

(bXV  in  a  building  in  which  the  referring 
physician  (or  another  physician  who  is  a 
member  of  the  same  group  practice)  furnishes 
physicians'  services  unrelated  to  the  furnish- 
ing of  covered  items,  or 

(2)  in  the  case  of  a  referring  physician  who 
is  a  member  of  a  group  practice,  in  another 
building  which  is  used  by  the  group  practice 
for  the  centralized  provision  of  the  group's  cov- 
ered items,  and 

(II)  that  are  billed  by  the  physician  performing 
or  supervising  the  services,  by  a  group  practice  of 
which  such  physician  is  a  member,  or  by  an  entity 
that  is  wholly  owned  by  such  physician  or  such 
group  practice, 

if  the  ownership  or  investment  interest  in  such  services 
meets  such  other  requirements  as  the  Secretary  may 
impose  by  regulation  as  needed  to  protect  against  pro- 
gram or  patient  abuse. 

(Hi)  Prepaid  plans. — In  the  case  of  services  fur- 
nished— 

(I)  by  an  organization  with  a  contract  under  sec- 
tion 1876  to  an  individual  enrolled  with  the  orga- 
nization, 

(II)  by  an  organization  described  in  section 
1833(a)(1)(A)  to  an  individual  enrolled  with  the  or- 
ganization, or 

(III)  by  an  organization  receiving  payments  on  a 
prepaid  basis,  under  a  demonstration  project  under 
section  i02(a)  of  the  Social  Security  Amendments 
of  1967  or  under  section  222(a)  of  the  Social  Securi- 
ty Amendments  of  1972,  to  an  individual  enrolled 
with  the  organization. 

(iv)  Hospital  financial  relationship  unrelated 

TO  THE  PROVISION  OF  COVERED  ITEMS.— In  the  CCLSe  of  a 
financial  relationship  with  a  hospital  if  the  financial 


40 

relationship  does  not  relate  to  the  provision  of  covered 
items. 

(v)  Other  permissible  exceptions— In  the  case  of 
any  other  financial  relationship  which  the  Secretary 
determines,  and  specifies  in  regulations,  does  not  pose  a 
risk  of  program  or  patient  abuse. 

(C)  General  exception  related  only  to  ownership  or 
investment  prohibition  for  ownership  in  publicly- 
traded  SECURITIES. — Ownership  of  investment  securities 
(including  shares  or  bonds,  debentures,  notes,  or  other  debt 
instruments)  which  were  purchased  on  terms  generally 
available  to  the  public  and  which  are  in  a  corporation 
that — 

(i)  is  listed  for  trading  on  the  New  York  Stock  Ex- 
change or  on  the  American  Stock  Exchange,  or  is  a  na- 
tional market  system  security  traded  under  an  auto- 
mated interdealer  quotation  system  operated  by  the  Na- 
tional Association  of  Securities  Dealers,  and 

(ii)  had,  at  the  end  of  the  corporation  *s  most  recent 
fiscal  year,  total  assets  exceeding  $100,000,000, 

shall  not  be  considered  to  be  an  ownership  or  investment 
interest  described  in  subparagraph  (A)(ii)(a). 

(D)  Additional  exceptions  related  only  to  owner- 
ship OR  INVESTMENT  PROHIBITION. — The  following,  if  not 
otherwise  excepted  under  subparagraph  (B),  shall  not  be 
considered  to  be  an  ownership  or  investment  interest  de- 
scribed in  subparagraph  (A)(ii)(a): 

(i)  Hospitals  in  Puerto  rico. — In  the  case  of  cov- 
ered items  provided  by  a  hospital  located  in  Puerto 
Rico. 

(ii)  Rural  provider. — In  the  case  of  covered  items  if 
the  supplier  furnishing  the  items  is  in  a  rural  area  (as 
defined  in  section  1886(d)(2)(D)). 

(Hi)  Hospital  ownership. — In  the  case  of  covered 
items  furnished  by  a  hospital  (other  than  a  hospital  de- 
scribed in  clause  (1))  if— 

(I)  the  referring  physician  is  authorized  to  fur- 
nish equipment  at  the  hospital,  and 

(II)  the  ownership  or  investment  interest  is  in  the 
hospital  itself  (and  not  merely  in  a  subdivision 
thereof). 

(E)  Exceptions  relating  to  other  compensation  ar- 
rangements.— The  following  shall  not  be  considered  to  be 
a  compensation  arrangement  described  in  subparagraph 
(A)(iiXII): 

(i)  Rental  of  office  space. — Payments  made  for  the 
rental  or  lease  of  office  space  if— 

(I)  there  is  a  written  agreement,  signed  by  the 
parties,  for  the  rental  or  lease  of  the  space,  which 
agreement — 

(a)  specifies  the  space  covered  by  the  agree- 
ment and  dedicated  for  the  use  of  the  lessee; 

(b)  provides  for  a  term  of  rental  or  lease  of 
at  least  one  year; 
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(c)  provides  for  payment  on  a  periodic  basis 
of  an  amount  that  is  consistent  with  fair 
market  value; 

(d)  provides  for  an  amount  of  aggregate  pay- 
ments that  does  not  vary  (directly  or  indirect- 
ly) based  on  the  volume  or  value  of  any  refer- 
rals of  business  between  the  parties;  and 

(e)  would  be  considered  to  be  commerecially 
reasonable  even  if  no  referrals  were  made  be- 
tween the  parties; 

(II)  in  the  case  of  rental  or  lease  of  office  space 
in  which  a  physician  who  is  an  interested  investor 
(or  an  interested  investor  who  is  an  immediate 
family  member  of  the  physician)  has  an  ownership 
or  investment  interest,  the  office  space  is  in  the 
same  building  as  the  building  in  which  the  physi- 
cian (or  group  practice  of  which  the  physician  is  a 
member)  has  a  practice;  and 

(III)  the  arrangement  meets  such  other  require- 
ments as  the  Secretary  may  impose  by  regulation 
as  needed  to  protect  against  program  or  patient 
abuse. 

(ii)  Employment  and  service  arrangements  with 
HOSPITALS. — An  arrangement  between  a  hospital  and  a 
physician  (or  immediate  family  member)  for  the  em- 
ployment of  the  physician  (or  family  member)  or  for  the 
provision  of  administrative  services,  if— 

(I)  the  arrangement  is  for  identifiable  services; 

(II)  the  amount  of  the  remuneration  under  the 
arrangement — 

(a)  is  consistent  with  the  fair  market  value 
of  the  services,  and 

(b)  is  not  determined  in  a  manner  that  takes 
into  account  (directly  or  indirectly)  the  volume 
are  value  of  any  referrals  by  the  referring  phy- 
sician; 

(III)  the  remuneration  is  provided  pursuant  to 
an  agreement  which  would  be  commercially  rea- 
sonable even  if  no  referrals  were  made  to  the  hos- 
pital; and 

(IV)  the  arrangement  meets  such  other  require- 
ments as  the  Secretary  may  impose  by  regulation 
as  needed  to  protect  against  program  or  patient 
abuse. 

(Hi)  Other  service  arrangements. — Remuneration 
from  an  entity  (other  than  a  hospital)  under  an  ar- 
rangement if— 

(I)  the  arrangement  is — 

(a)  for  specific  identifiable  services  as  the 
medical  director  or  as  a  member  of  a  medical 
advisory  board  at  the  entity  pursuant  to  a  re- 
quirement of  this  title, 

(b)  for  specific  identifiable  physicians'  serv- 
ices to  be  furnished  to  an  individual  receiving 
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hospice  care  if  payment  for  such  services  may 
only  be  made  under  this  title  as  hospice  care, 

(c)  for  specific  physicians'  services  furnished 
to  a  nonprofit  blood  center,  or 

(d)  for  specific  identifiable  administrative 
services  (other  than  direct  patient  care  serv- 
ices), but  only  under  exceptional  circumstances 
specified  by  the  Secretary  in  regulations; 

(II)  the  requirements  described  in  subclauses  (II) 
and  (III)  of  clause  (ii)  are  met  with  respect  to  the 
entity  in  the  same  manner  as  they  apply  to  a  hospi- 
tal; and 

(III)  the  arrangement  meets  such  other  require- 
ments as  the  Secretary  may  impose  by  regulation 
as  needed  to  protect  against  program  or  patient 
abuse. 

(iv)  Physician  recruitment. — In  the  case  of  remu- 
neration which  is  provided  by  a  hospital  to  a  physician 
to  induce  the  physician  to  relocate  to  the  geographic 
area  served  by  the  hospital  in  order  to  be  a  member  of 
the  medical  staff  of  the  hospital,  if— 

(I)  the  physician  is  not  required  to  refer  patients 
to  the  hospital, 

(II)  the  amount  of  the  remuneration  under  the 
arrangement  is  not  determined  in  a  manner  that 
takes  into  account  (directly  or  indirectly)  the 
volume  or  value  of  any  referrals  by  the  referring 
physician,  and 

(III)  the  arrangement  meets  such  other  require- 
ments as  the  Secretary  may  impose  by  regulation 
as  needed  to  protect  against  program  or  patient 
abuse. 

(v)  Isolated  transactions. — In  the  case  of  an  isolat- 
ed financial  transaction,  such  as  a  one-time  sale  of 
property,  if— 

(I)  the  requirements  described  in  subclauses  (II) 
and  (III)  of  clause  (ii)  are  met  with  respect  to  the 
entity  in  the  same  manner  as  they  apply  to  a  hospi- 
tal, and 

(II)  the  transaction  meets  such  other  require- 
ments as  the  Secretary  may  impose  by  regulation 
as  needed  to  protect  against  program  or  patient 
abuse. 

(vi)  Salaried  physicians  in  a  group  practice.— A 
compensation  arrangement  involving  payment  by  a 
group  practice  of  the  salary  of  a  physician  member  of 
the  group  practice. 

(F)  Reporting  requirements. — Each  entity  providing 
covered  items  or  services  for  which  payment  may  be  made 
under  this  part  shall  provide  the  Secretary  with  the  infor- 
mation concerning  the  entity's  ownership  arrangements,  in- 
cluding— 

(i)  the  covered  items  and  services  provided  by  the 
entity,  and 
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(ii)  the  names  and  unique  physician  identification 
numbers  of  all  physicians  with  an  ownership  or  invest- 
ment interest  (as  described  in  subparagraph  (A)(ii)(a)) 
in  the  entity,  or  whose  immediate  relatives  have  such 
an  ownership  or  investment. 
Such   information  shall  be  provided  in  such  form, 
manner,  and  at  such  times  as  the  Secretary  shall  specify. 
Such  information  shall  first  be  provided  not  later  than  1 
year  after  the  date  of  the  enactment  of  this  paragraph.  The 
requirement  of  this  subparagraph  shall  not  apply  to  cov- 
ered items  and  services  provided  outside  the  United  States 
or  to  entities  which  the  Secretary  determines  provide  serv- 
ices for  which  payment  may  be  made  under  this  title  very 
infrequently.  The  Secretary  may  waive  the  requirements  of 
this  subparagraph  (and  the  requirements  of  chapter  35  of 
title  44>  United  States  Code,  with  respect  to  information 
provided  under  this  subparagraph)  with  respect  to  reporting 
by  entities  in  a  State  (except  for  entities  providing  covered 
items)  so  long  as  such  reporting  occurs  in  at  least  10  States, 
and  the  Secretary  may  waive  such  requirements  with  re- 
spect to  the  providers  in  a  State  required  to  report  so  long 
as  such  requirements  are  not  waived  with  respect  to  paren- 
teral and  enteral  suppliers,  end  stage  renal  disease  facili- 
ties, suppliers  of  ambulance  services,  hospitals,  entities  pro- 
viding physical  therapy  services,  and  entities  providing  di- 
agnostic imaging  services  of  any  type. 
(G)  Sanctions.— 

(i)  Denial  of  payment. — No  payment  may  be  made 
under  this  part  for  a  covered  item  which  is  provided  in 
violation  of  subparagraph  (A)(i). 

(ii)  Requiring  refunds  for  certain  claims. — If  a 
person  collects  any  amounts  that  were  billed  in  viola- 
tion of  subparagraph  (A)(i),  the  person  shall  be  liable 
to  the  individual  for,  and  shall  refund  on  a  timely 
basis  to  the  individual  any  amounts  so  collect. 

(Hi)  Civil  money  penalty  and  exclusion  for  im- 
proper CLAIMS. — Any  person  that  presents  or  causes  to 
be  presented  a  bill  or  a  claim  for  an  item  that  such 
person  knows  or  should  know  is  for  an  item  for  which 
payment  may  not  be  made  under  clause  (i)  or  for  which 
a  refund  has  not  been  made  under  clause  (ii)  shall  be 
subject  to  a  civil  money  penalty  of  not  more  than 
$15,000  for  each  such  item.  The  provisions  of  section 
1128A  (other  than  the  first  sentence  of  subsection  (a) 
and  other  than  subsection  (b))  shall  apply  to  a  civil 
money  penalty  under  the  previous  sentence  in  the  same 
manner  as  such  provisions  apply  to  a  penalty  or  pro- 
ceeding under  section  1128A(a). 

(iv)  Civil  money  penalty  and  exclusion  for  cir- 
cumvention SCHEMES. — Any  physician  or  other  entity 
that  enters  into  an  arrangement  or  scheme  (such  as  a 
cross-referral  arrangement)  which  the  physician  or 
entity  knows  or  should  know  has  a  principal  purpose  of 
assuring  referrals  by  the  physician  to  a  particular 
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entity  which,  if  the  physician  directly  made  referrals  to 
such  entity,  would  he  in  violation  of  this  paragraph, 
shall  be  subject  to  a  civil  money  penalty  of  not  more 
than  $100,000  for  each  such  arrangement  or  scheme. 
The  provisions  of  section  1128A  (other  than  the  first 
sentence  of  subsection  (a)  and  other  than  subsection  (b)) 
shall  apply  to  a  civil  money  penalty  under  the  previous 
sentence  in  the  same  manner  as  such  provisions  apply 
to  a  penalty  or  proceeding  under  section  1128A(a). 

(v)  Failure  to  report  information —Any  person 
who  is  required,  but  fails  to  meet  a  reporting  require- 
ment of  subparagraph  (F)  is  subject  to  a  civil  money 
penalty  of  not  more  than  $10,000  for  each  day  for 
which  reporting  is  required  to  have  been  made.  The 
provisions  of  section  1128A  (other  than  the  first  sen- 
tence of  subsection  (a)  and  other  than  subsection  (b)) 
shall  apply  to  a  civil  money  penalty  under  the  previous 
sentence  in  the  same  manner  as  such  provisions  apply 
to  a  penalty  or  proceeding  under  section  1128A. 
(H)  Definitions. — For  purposes  of  this  paragraph: 

(i)  Compensation  arrangement;  remuneration. — 
(I)  The  term  '^compensation  arrangement'^  means  any 
arrangement  involving  any  remuneration  between  a 
physician  (or  immediate  family  member)  and  an  entity. 

(II)  The  term  ' 'remuneration' '  includes  any  remu- 
neration, directly  or  indirectly,  overtly  or  covertly,  in 
cash  or  in  kind. 

(ii)  Employee. — An  individual  is  considered  to  be 
"employed  by''  or  an  ''employee"  of  an  entity  if  the  in- 
dividual would  be  considered  to  be  an  employee  of  the 
entity  under  the  usual  common  law  rules  applicable  in 
determining  the  employer-employee  relationship  (as  ap- 
plied for  purposes  of  section  3121(d)(2)  of  the  Internal 
Revevue  Code  of  1986). 

(Hi)  Fair  market  value. — The  term  "fair  market 
value"  means  the  value  in  arms  length  transactions, 
consistent  with  the  general  market  value,  and,  with  re- 
spect to  rentals  or  leases,  the  value  of  rental  property 
for  general  commercial  purposes  (not  taking  into  ac- 
count its  intended  use)  and,  in  the  case  of  a  lease  of 
space,  not  adjusted  to  reflect  the  additional  value  the 
prospective  lessee  or  lessor  would  attribute  to  the  prox- 
imity or  convenience  to  the  lessor  where  the  lessor  is  a 
potential  source  of  patient  referrals  to  the  lessee. 

(iv)  Group  practice. — The  term  "group  practice" 
means  a  group  of  two  or  more  physicians  legally  orga- 
nized as  a  partnership,  professional  corporation,  foun- 
dation, not-for-profit  corporation,  faculty  practice  plan, 
or  similar  association — 

(I)  in  which  each  physician  who  is  a  member  of 
the  group  provides  substantially  the  full  range  of 
services  which  the  physician  routinely  provides  (in- 
cluding medical  care,  consultation,  diagnosis,  or 
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treatment)  through  the  joint  use  of  shared  office 
space,  facilities,  equipment,  and  personnel; 

(II)  for  which  substantially  all  of  the  services  of 
the  physicians  who  are  members  of  the  group  are 
provided  through  the  group  and  are  billed  in  the 
name  of  the  group  and  amounts  so  received  are 
treated  as  receipts  of  the  group; 

(III)  in  which  the  overhead  expenses  of  and  the 
income  from  the  practice  are  distributed  in  accord- 
ance with  methods  previously  determined  by  mem- 
bers of  the  group;  and 

(IV)  which  meets  such  other  standards  as  the 
Secretary  may  impose  by  regulation. 

In  the  case  of  a  faculty  practice  plan  associated  with  a 
hospital  with  an  approved  medical  residency  training 
program  in  which  physician  members  may  provide  a 
variety  of  different  specialty  services  and  provide  pro- 
fessional services  both  within  and  outside  the  group  (as 
well  as  perform  other  tasks  such  as  research),  the  previ- 
ous sentence  shall  be  applied  only  with  respect  to  the 
services  provided  within  the  faculty  practice  plan. 

(v)  Interested  investor;  disinterested  inves- 
tor.— The  term  "interested  investor''  means,  with  re- 
spect to  an  entity,  an  investor  who  is  a  physician  in  a 
position  to  make  or  to  influence  referrals  or  business  to 
the  entity  (or  who  is  an  immediate  family  member  of 
such  an  investor),  and  the  term  "disinterested  investor" 
means  an  investor  other  than  an  interested  investor. 

(vi)  Investor. — The  term  "investor"  means,  with  re- 
spect to  an  entity,  a  person  with  a  financial  relation- 
ship specified  in  subparagraph  (A)(ii)  with  the  entity. 

(vii)  Referral;  referring  physician. — 

d)  Physicians'  SERVICES. — In  the  case  of  an  item 
or  service  for  which  payment  may  be  made  under 
this  part,  the  request  by  a  physician  for  the  item  or 
service,  including  the  request  by  a  physician  for  a 
consultation  with  another  physician  (and  any  test 
or  procedure  ordered  by,  or  to  be  performed  by  (or 
under  the  supervision  of)  that  other  physician), 
constitutes  a  "referral"  by  a  "referring physician". 

(II)  Other  items. — The  request  or  establishment 
of  a  plan  of  care  by  a  physician  which  includes  the 
provision  of  the  covered  item  constitutes  a  "refer- 
ral" by  a  "referring physician". 

*♦*♦♦** 

(h)  Payment  for  Prosthetic  Devices  and  Orthotics  and  Pros- 
thetics.— 

(1)  *  *  * 

♦  ****♦♦ 

(3)  Applicability  of  certain  provisions  relating  to  dura- 
ble medical  equipment. —  [Paragraph  (12)]  Paragraphs  (12) 
and  (17)  and  subparagraphs  (A)  and  (B)  of  [paragraph  (10)  and 
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paragraph  (11)]  paragraphs  (10)  and  (11)  of  subsection  (a)  shall 
apply  to  prosthetic  devices,  orthotics,  and  prosthetics  in  the 
same  manner  as  such  provisions  apply  to  covered  items  under 
such  subsection. 

USE  OF  CARRIERS  FOR  ADMINISTRATION  OF  BENEFITS 

Sec.  1842.  (a)  *  *  * 

(b)  (1)  *  *  * 

(2)  (A)  *  *  * 

(D)  In  addition  to  any  other  standards  and  criteria  established  by 
the  Secretary  for  evaluating  carrier  performance  under  this  para- 
graph relating  to  avoiding  erroneous  payments,  the  Secretary  shall 
establish  standards  and  criteria  relating  to  the  carrier's  success  in 
recovering  payments  made  under  this  part  for  items  or  services  for 
which  payment  has  been  or  could  be  made  under  a  primary  plan  (as 
defined  in  section  1862(b)(2)(A)). 

(3)  Each  such  contract  shall  provide  that  the  carrier — 

(A)  *  *  * 

******* 

(G)  will  provide  to  each  nonparticipating  physician,  at  the 
beginning  of  each  year,  a  list  of  the  physician's  limiting 
charges  established  under  section  1848(g)(2)  for  the  year  for  the 
physician's  services  mostly  commonly  furnished  by  that  physi- 
cian; [and] 

(H)  if  it  makes  determinations  or  payments  with  respect  to 
physicians'  services,  will  implement — 

(i)  programs  to  recruit  and  retain  physicians  as  partici- 
pating physicians  in  the  area  served  by  the  carrier,  includ- 
ing educational  and  outreach  activities  and  the  use  of  pro- 
fessional relations  personnel  to  handle  billing  and  other 
problems  relating  to  pa3n3ient  of  claims  of  participating 
physicians;  and 

(ii)  programs  to  familiarize  beneficiaries  with  the  partici- 
pating physician  program  and  to  assist  such  beneficiaries 
in  locating  participating  physicians;  and 

(I)  will  submit  annual  reports  to  the  Secretary  describing  the 
steps  taken  to  recover  payments  made  under  this  part  for  items 
or  services  for  which  payment  has  been  or  could  be  made  under 
a  primary  plan  (as  defined  in  section  1862(b)(2)(A)). 

******* 

(c)  (1)  *  *  * 

******* 

(i)  Each  contract  under  this  section  which  provides  for  the  dis- 
bursement of  funds,  as  described  in  subsection  (a)(1)(B),  shall  re- 
quire the  carrier  to  meet  criteria  developed  by  the  Secretary  to  meas- 
ure the  timeliness  of  carrier  responses  to  requests  for  payment  of 
items  described  in  section  1834(a)(ll)(C). 
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Part  C — Miscellaneous  Provisions 
*««*«** 

EXCLUSIONS  FROM  COVERAGE  AND  MEDICARE  AS  SECONDARY  PAYER 

Sec.  1862.  (a)  *  *  * 

(b)  Medicare  as  Secondary  Payer. — 
(!)*♦♦ 

(2)  Medicare  secondary  payer. — 

(A)  *  *  ♦ 

(B)  Conditional  payment. — 

(i)  [Primary  plans]  Repayment  required. — Any 
payment  under  this  title  with  respect  to  any  item  or 
service  to  which  subparagraph  (A)  applies  shall  be  con- 
ditioned on  reimbursement  to  the  appropriate  Trust 
Fund  established  by  this  title  when  notice  or  other  in- 
formation is  received  that  pajonent  for  such  item  or 
service  has  been  or  could  be  made  under  such  sub- 
paragraph. If  reimbursement  is  not  made  to  the  appro- 
priate Trust  Fund  before  the  expiration  of  the  60-day 
period  that  begins  on  the  date  such  notice  or  other  in- 
formation is  received,  the  Secretary  may  charge  interest 
(beginning  with  the  date  on  which  the  notice  or  other 
information  is  received)  on  the  amount  of  the  reim- 
bursement until  reimbursement  is  made  (at  a  rate  de- 
termined by  the  Secretary  in  accordance  with  regula- 
tions of  the  Secretary  of  the  Treasury  applicable  to 
charges  for  late  payments). 

(5)  Identification  of  secondary  payer  situations. — 

(A) *  *  * 

*  «  «  *  *  «  * 

(D)  Obtaining  information  from  beneficiaries. — 
Before  an  individual  applies  for  benefits  under  part  A  or 
enrolls  under  part  B,  the  Administrator  shall  mail  the  in- 
dividual a  questionnaire  to  obtain  information  on  whether 
the  individual  is  covered  under  a  primary  plan  and  the 
nature  of  the  coverage  provided  under  the  plan,  including 
the  name,  address,  and  identifying  number  of  the  plan. 

(6)  Screening  requirements  for  providers  and  suppli- 
ers.— 

(A)  In  general. — Notwithstanding  any  other  provision  of 
this  title,  no  payment  may  be  made  for  any  item  or  service 
furnished  under  part  B  unless  the  entity  furnishing  such 
item  or  service  completes  (to  the  best  of  its  knowledge  and 
on  the  basis  of  information  obtained  from  the  individual  to 
whom  the  item  or  service  is  furnished)  the  portion  of  the 
claim  form  relating  to  the  availability  of  other  health  bene- 
fit plans. 

(B)  Penalties. — An  entity  that  knowingly,  willfully,  and 
repeatedly  fails  to  complete  a  claim  form  in  accordance 
with  subparagraph  (A)  or  provides  inaccurate  information 
relating  to  the  availability  of  other  health  benefit  plans  on 
a  claim  form  under  such  subparagraph  shall  be  subject  to  a 
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civil  money  penalty  of  not  to  exceed  $2,000  for  each  such  in- 
cident. The  provisions  of  section  1128A  (other  than  subsec- 
tions (a)  and  (b))  shall  apply  to  a  civil  money  penalty  under 
the  previous  sentence  in  the  same  manner  as  such  provi- 
sions apply  to  a  penalty  or  proceeding  under  section 
1128A(a), 

******* 


Section  5  of  the  Act  of  February  13,  1911 

CHAP.  46. — An  Act  To  provide  for  the  lading  or  unlading  of  vessels  at  night,  the 
preliminary  entry  of  vessels,  and  for  other  purposes. 

[Sec.  5.  That  the  Secretary  of  the  Treasury  shall  fix  a  reasona- 
ble rate  of  extra  compensation  for  overtime  services  of  customs  offi- 
cers and  employees  who  may  be  required  to  remain  on  duty  be- 
tween the  hours  of  five  o'clock  postmeridian  and  eight  o'clock  ante- 
meridian, or  on  Sundays  or  holidays,  to  perform  services  in  connec- 
tion with  the  lading  or  unlading  of  cargo,  or  the  lading  of  cargo  or 
merchandise  for  transportation  in  bond  or  for  exportation  in  bond 
or  for  exportation  with  benefit  of  drawback,  or  in  connection  with 
the  receiving  or  delivery  of  cargo  on  or  from  the  wharf,  or  in  con- 
nection with  the  unlading,  receiving,  or  examination  of  passengers' 
baggage,  such  rates  to  be  fixed  on  the  basis  of  one-half  day's  addi- 
tional pay  for  each  two  hours  or  fraction  thereof  of  at  least  one 
hour  that  the  overtime  extends  beyond  five  o'clock  postmeridian 
(but  not  to  exceed  two  and  one-half  days'  pay  for  the  full  period 
from  five  o'clock  postmeridian  to  eight  o'clock  antemeridian),  and 
two  additional  days'  pay  for  Sunday  or  holiday  duty.  The  said  extra 
compensation  shall  be  paid  by  the  master,  owner,  agent,  or  consign- 
ee of  such  vessel  or  other  conveyance  whenever  such  special  license 
or  permit  for  immediate  lading  or  unlading  or  for  lading  or  unlad- 
ing at  night  or  on  Sundays  or  holidays  shall  be  granted  to  the  ap- 
propriate customs  officer,  who  shall  pay  the  same  to  the  several 
customs  officers  and  employees  entitled  thereto  according  the  the 
rates  fixed  therefor  by  the  Secretary  of  the  Treasury:  Provided, 
That  such  extra  compensation  shall  be  paid  if  such  officers  or  em- 
ployees have  been  ordered  to  report  for  duty  and  have  so  reported, 
whether  the  actual  lading,  unlading,  receiving,  delivery,  or  exami- 
nation takes  place  or  not.  Customs  officers  acting  as  boarding  offi- 
cers are  hereby  authorized  to  administer  the  oath  or  affirmation 
herein  provided  for,  and  such  boarding  officers  shall  be  allowed 
extra  compensation  for  services  in  boarding  vessels  at  night  or  on 
Sundays  or  holidays  at  the  rates  prescribed  by  the  Secretary  of  the 
Treasury  as  herein  provided,  the  said  extra  compensation  to  be 
paid  by  the  master,  owner,  agent,  or  consignee  of  such  vessel:  Pro- 
vided further,  That  in  those  ports  where  customary  working  hours 
are  other  than  those  hereinabove  mentioned,  the  appropriate  cus- 
toms officer  is  vested  with  authority  to  regulate  the  hours  of  cus- 
toms employees  so  as  to  agree  with  prevailing  working  hours  in 
said  ports,  but  nothing  contained  in  this  proviso  shall  be  construed 
in  any  manner  to  affect  or  alter  the  length  of  a  working  day  for 
customs  employees  or  the  overtme  pay  herein  fixed.] 
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SEC.  5.  OVERTIME  AND  PREMIMUM  PAY  FOR  CUSTOMS  OFFICERS. 

(a)  Overtime  Pay. — 

(V  In  general. — Subject  to  paragraph  (2)  and  subsection  (c), 
a  customs  officer  who  is  officially  assigned  to  perform  work  in 
excess  of  40  hours  in  the  administrative  workweek  of  the  officer 
or  in  excess  of  8  hours  in  a  day  shall  be  compensated  for  that 
work  at  an  hourly  rate  of  pay  that  is  equal  to  2  times  the 
hourly  rate  of  the  basic  pay  of  the  officer.  For  purposes  of  this 
paragraph,  the  hourly  rate  of  basic  pay  for  a  customs  officer 
does  not  include  any  premium  pay  provided  for  under  subsec- 
tion (b). 

(2)  Special  provisions  relating  to  overtime  work  on 
callback  basis. — 

(A)  Minimum  duration. — Any  work  for  which  compensa- 
tion is  authorized  under  paragraph  (1)  and  for  which  the 
customs  officer  is  required  to  return  to  the  officer's  place  of 
work  shall  be  treated  as  being  not  less  than  2  hours  in  du- 
ration; but  only  if  such  work  begins  at  least  1  hour  after 
the  end  of  any  previous  regularly  scheduled  work  assign- 
ment. 

(B)  Compensation  for  commuting  time. — 

(i)  In  general. — Except  as  provided  in  clause  (iiX  in 
addition  to  the  compensation  authorized  under  para- 
graph (1)  for  work  to  which  subparagraph  (A)  applies, 
the  customs  officer  is  entitled  to  be  paid,  as  compensa- 
tion for  commuting  time,  an  amount  equal  to  3  times 
the  hourly  rate  of  basic  pay  of  the  officer. 

(ii)  Exception. — Compensation  for  commuting  time 
is  not  payable  under  clause  (i)  if  the  work  for  which 
compensation  is  authorized  under  paragraph  (1)  com- 
mences within  2  hours  of  the  next  regularly  scheduled 
work  assignment  of  the  customs  officer. 

(b)  Premium  Pay  for  Customs  Officers. — 

(1)  Night  work  differential. — 

(A)  3  P.M.  TO  MIDNIGHT  SHIFTWORK. — If  the  majority  of 
the  hours  of  regularly  scheduled  work  of  a  customs  officer 
occur  during  the  period  beginning  at  3  p.m.  and  ending  at 
12  a.m.,  the  officer  is  entitled  to  pay  for  work  during  such 
period  (except  for  work  to  which  paragraph  (2)  or  (3)  ap- 
plies) at  the  officer's  hourly  rate  of  basic  pay  plus  premium 
pay  amounting  to  15  percent  of  that  basic  rate. 

(B)  11  P.M.  TO  8  A.M.  SHIFTWORK. — If  the  majority  of  the 
hours  of  regularly  scheduled  work  of  a  customs  officer 
occur  during  the  period  beginning  at  11  p.m.  and  ending  at 
8  a.m.,  the  officer  is  entitled  to  pay  for  work  during  such 
period  (except  for  work  to  which  paragraph  (2)  or  (3)  ap- 
plies) at  the  officer's  hourly  rate  of  basic  pay  plus  premium 
pay  amounting  to  20  percent  of  that  basic  rate. 

(2)  Sunday  differential.— A  customs  officer  who  performs 
any  regularly  scheduled  work  on  a  Sunday  that  is  not  a  holiday 
is  entitled  to  pay  for  that  work  at  the  officer's  hourly  rate  of 
basic  pay  plus  premium  pay  amounting  to  50  percent  of  that 
basic  rate. 
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(3)  Holiday  differential. — A  customs  officer  who  performs 
any  regularly  scheduled  work  on  a  holiday  is  entitled  to  pay  for 
that  work  at  the  officer's  hourly  rate  of  basic  pay  plus  premium 
pay  amounting  to  100  percent  of  that  basic  rate, 

(4)  Treatment  of  premium  pay. — Premium  pay  provided  for 
under  this  subsection  may  not  be  treated  as  being  overtime  pay 
or  compensation  for  any  purpose. 

(c)  Limit  A  tions.  — 

(1)  Fiscal  year  cap. — The  aggregate  of  overtime  pay  under 
subsection  (a)  (including  commuting  compensation  under  sub- 
section (a)(2)(B))  and  premium  pay  under  subsection  (b)  that  a 
customs  officer  may  be  paid  in  any  fiscal  year  may  not  exceed 
$25,000;  except  that  the  Commissioner  of  Customs  or  his  desig- 
nee may  waive  this  limitation  in  individual  cases  in  order  to 
prevent  excessive  costs  or  to  meet  emergency  requirements  of  the 
Customs  Service. 

(2)  Exclusivity  of  pay  under  this  section— A  customs  offi- 
cer who  receives  overtime  pay  under  subsection  (a)  or  premium 
pay  under  subsection  (b)  for  time  worked  may  not  receive  pay  or 
other  compensation  for  that  work  under  any  other  provision  of 
law. 

(d)  Regulations. — The  Secretary  of  the  Treasury  shall  prescribe 
such  regulations  as  are  necessary  or  appropriate  to  carry  out  this 
section,  including  regulations — 

(1)  to  ensure  that  callback  work  assignments  are  commensu- 
rate with  the  overtime  pay  authorized  for  such  work;  and 

(2)  to  prevent  the  disproportionate  assignment  of  overtime 
work  to  customs  officers  who  are  near  to  retirement. 

(e)  Definitions. — As  used  in  this  section: 

(1)  The  term  ' 'customs  officer''  means  an  individual  perform- 
ing those  functions  specified  by  regulation  by  the  Secretary  of 
the  Treasury  for  a  customs  inspector  or  canine  enforcement  offi- 
cer. Such  functions  shall  be  consistent  with  such  applicable 
standards  as  may  be  promulgated  by  the  Office  of  Personnel 
Management. 

(2)  The  term  ''holiday"  means  any  day  designated  as  a  holi- 
day under  a  Federal  statute  or  Executive  order. 

Section  2  of  the  Act  of  June  3,  1944 

AN  ACT  To  amend  section  451  of  the  Tariff  Act  of  1930,  and  for  other  purposes. 

[Sec.  2.  Notwithstanding  any  provision  of  law  to  the  contrary, 
the  extra  compensation  of  customs  officers  and  employees  hereto- 
fore assigned  to  the  performance  of  inspectional  services  in  connec- 
tion with  traffic  over  highways  or  toll  bridges,  through  toll  tunnels, 
or  on  ferries  within  the  definition  of  the  term  "ferry"  in  section  1 
of  this  Act  on  Sundays  or  holidays  prior  to  the  date  of  the  enact- 
ment of  this  Act,  which  is  payable  on  the  basis  prescribed  by  the 
said  section  5  of  the  Act  of  February  13,  1911,  as  amended,  shall  be 
payable  by  the  United  States  without  reimbursement  by  the  appli- 
cants for  such  services  or  any  other  person.  Any  reimbursement  of 
compensation  made  payable  without  reimbursement  by  this  section 
which  has  accrued  and  been  collected  since  January  6,  1941,  shall 
be  refunded.  The  necessary  moneys  to  carry  out  the  provisions  of 
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this  Act  are  hereby  authorized  to  be  appropriated  from  the  general 
fund  of  the  Treasury.] 


Section  450  of  the  Tariff  Act  of  1930 

SEC.  450.  UNLADING  ON  SUNDAYS,  HOLIDAYS,  OR  [AT  NIGHT]  DURING 
OVERTIME  HOURS, 

No  merchandise,  baggage,  or  passengers  arriving  in  the  United 
States  from  any  foreign  port  or  place,  and  no  bonded  merchandise 
or  baggage  being  transported  from  one  port  to  another,  shall  be  un- 
laden from  the  carrying  aircraft,  vessel  or  vehicle  on  Sunday,  a 
holiday,  or  [at  night]  during  overtime  hours,  except  under  special 
license  granted  by  the  appropriate  customs  officer  under  such  regu- 
lations as  the  Secretary  of  the  Treasury  may  prescribe. 


Section  13031  of  the  Consoudated  Omnibus  Budget 
Reconciliation  Act  of  1985 

SEC.  13031.  FEES  FOR  CERTAIN  CUSTOMS  SERVICES, 
(a)  *  *  * 

*  *  *  *  ♦        .  *         .  * 
(f)  Disposition  of  Fees. — (1)  *  *  * 

*  *  *  *  *  ♦  ♦ 

(3)(A)  The  Secretary  of  the  Treasury,  in  accordance  with  section 
524  of  the  Tariff  Act  of  1930  and  subject  to  subparagraph  (B),  shall 
directly  reimburse,  from  the  fees  collected  under  subsection  (a) 
(other  than  subsection  (a)  (9)  or  (10)),  each  appropriation  for  the 
amount  paid  out  of  that  appropriation  for  the  costs  incurred  by  the 
Secretary — 

[(i)  in  providing— 

[(I)  inspectional  overtime  services,  and 
[(II)  all  preclearance  services  for  which  the  recipients  of 
such  services  are  not  required  to  reimburse  the  Secretary 
of  the  Treasury,  and] 
(i)  in — 

(I)  paying  overtime  compensation  and  premium  pay  under 
section  5  (a)  and  (b)  of  the  Act  of  February  IS,  1911, 

(II)  paying  agency  contributions  to  the  Civil  Service  Re- 
tirement and  Disability  Fund  to  match  deductions  from  the 
overtime  compensation  paid  under  subclause  (I),  and 

(III)  providing  all  preclearance  services  for  which  the  re- 
cipients of  such  services  are  not  required  to  reimburse  the 
Secretary  of  the  Treasury,  and 

(B)  Reimbursement  of  appropriations  under  this  paragraph — 
(i)  [except  for  costs  described  in  subparagraph  (A)(i)  (I)  and 
(II),]  shall  be  subject  to  apportionment  or  similar  administra- 
tive practices; 

******* 

[(D)  At  the  close  of  each  fiscal  year,  the  Secretary  of  the  Treas- 
ury shall  submit  a  report  to  the  Committee  on  Finance  of  the 
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Senate  and  the  Committee  on  Ways  and  Means  of  the  House  of 
Representatives  summarizing  the  expenditures,  on  a  port-by-port 
basis,  for  which  reimbursement  has  been  provided  under  subpara- 
graph (A)(ii).l 

(D)  At  the  close  of  each  fiscal  year,  the  Secretary  of  the  Treasury 
shall  submit  a  report  to  the  Committee  on  Finance  of  the  Senate 
and  the  Committee  on  Ways  end  Means  of  the  House  of  Representa- 
tives— 

(i)  containing  a  detailed  accounting  of  all  expenditures  from, 
the  Customs  User  Fee  Account  during  such  year,  including  a 
summary  of  the  expenditures,  on  a  port-by-port  basis,  for  which 
reimbursement  has  been  provided  under  subparagraph  (A)(ii); 
and 

(ii)  containing  a  listing  of  all  callback  assignments  of  cus- 
toms officers  for  which  overtime  compensation  was  paid  under 
section  5(a)  of  the  Act  of  February  IS,  1911,  and  that  were  less 
than  1  hour  in  duration. 

*  «  *  *  *  *  * 


SECTION  8331  OF  TITLE  5,  UNITED  STATES  CODE 
§  8331.  Definitions 

For  the  purpose  of  this  subchapter — 

(1)  *  *  * 

******* 

(3)  ''basic  pay"  includes — 
(A) *  *  * 

*  *  *  *  *  «  * 

(C)  premium  pay  under  section  5545(c)(1)  of  this  title; 
[and] 

'  (D)  with  respect  to  a  law  enforcement  officer,  premium 

pay  under  section  5545(c)(2)  of  this  title  [;];  and 

(E)  with  respect  to  a  customs  officer  (referred  to  in  subsec- 
tion (e)(1)  of  section  5  of  the  Act  of  February  13,  1911),  com- 
pensation for  overtime  inspectional  services  provided  for 
under  subsection  (a)  of  such  section  5,  but  not  to  exceed  50 
percent  of  any  statutory  maximum  in  overtime  pay  for  cus- 
toms officers  which  is  in  effect  for  the  year  involved; 
but  does  not  include  bonuses,  allowances,  overtime  pay,  mili- 
tary pay,  pay  given  in  addition  to  the  base  pay  of  the  position 
as  fixed  by  law  or  regulation  except  as  provided  by  [subpara- 
graphs (B),  (C),  and  (D)  of  this  paragraph,!  subparagraphs  (B), 
(C),  (DX  and  (E)  of  this  paragraph  retroactive  pay  under  section 
5344  of  this  title  in  the  case  of  a  retired  or  deceased  employee, 
uniform  allowances  under  section  5901  of  this  title,  or  lump- 
sum leave  pajnnents  under  subchapter  VI  of  chapter  55  of  this 
title.  For  an  employee  paid  on  a  fee  basis,  the  maximum 
amount  of  basic  pay  which  may  be  used  is  $10,000; 

*  *  *  *  *  ♦  * 
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